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[This translation is unofficial. In case of discrepancy, the Spanish version prevails] 

 

The Plenary of the Constitutional Court, composed of Judge Juan José González Rivas, 

President; Judge Encarnación Roca Trías; Judges Andrés Ollero Tassara, Santiago Martínez-

Vares García, Juan Antonio Xiol Ríos, Pedro José González-Trevijano Sánchez, Alfredo 

Montoya Melgar, Ricardo Enríquez Sancho, Cándido Conde-Pumpido Tourón and María Luisa 

Balaguer Callejón, has handed down 

 

IN THE KING’S NAME 

 

the following 

 

JUDGMENT 

 

Appeal for amparo no. 1474-2020, filed by Mr. Jordi Cuixart i Navarro, represented by 

party agent Mr. Luis Fernando Granados Bravo and defended by lawyer Mr. Benet Salellas i 

Vilar, against: i) judgment no 459-2019, of 14 October, issued in Special Proceedings No. 20907-

2017; and ii) ruling of 29 January 2020, by which the motions to vacate proceedings against the 

aforementioned judgment were dismissed. The following parties have appeared: the State’s 

attorney, the political party VOX, represented by party agent Ms. María del Pilar Hidalgo López 

and assisted by lawyer Ms. Marta Asunción Castro Fuertes; and Mr. Carles Puigdemont i 

Casamajó, represented by party agent Mr. Carlos Ricardo Estévez Sanz and assisted by lawyer 

Mr. Gonzalo Boye Tuset. The Public Prosecution Service has taken part in these proceedings. 

The rapporteur was Judge Juan José González Rivas, President of the Court. 
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I. Legal Grounds1 

 

1. Subject-matter of the appeal and positions of the parties. 

 

The appeal for amparo has been filed against judgment 459-2019, of 14 October, issued 

by the Criminal Chamber of the Supreme Court in special case no. 20907-2017, which considered 

the appellant as the author of an offence of sedition as set out in Articles 544 and 545.1 CC, and 

sentenced him to a prison term of 9 years and absolute disqualification from holding public office, 

with the subsequent definitive forfeiture of all of the honours, positions and public posts that the 

defendant holds, even where these are elective, and disqualification from holding these or any 

other honours, posts or public positions, or being elected to hold public office for the duration of 

the sentence; the appellant also challenged the ruling of 29 January 2020, by which the motions 

for annulment against that judgment were dismissed.  

The appellant states the following violations of fundamental rights in his claim: a) right 

to a legally-predetermined judge [Arts. 24(2) SC and 6 ECHR], because the Supreme Court 

established its own jurisdiction to prosecute the actions, thus depriving the appellant of his right 

to appeal to a higher court in criminal matters (Art. 2 of Protocol no. 7 ECHR) and preventing 

the development of the proceedings in Catalan; b) right to an independent and impartial judge 

[Arts. 24(2) SC and 6 ECHR], on account of the relationship between the prosecuting judges, the 

Head of the Public Prosecution Service that signed the criminal complaint and the Government, 

given several of the statements contained in the judgement, the treatment of the appellant’s 

presumption of innocence, the statements of the court inside and outside the chamber, and the 

decisions on the acceptance of the complaint and the examination of evidence; c) freedom of 

assembly (Arts. 21 SC and 11 ECHR), because the judgment has not weighted this case properly 

and therefore, his conduct is justified by the exercise of that right; d) principle of legality in 

                                                 

1 For the purposes of this translation, the following abbreviations will be used: 

- Constitutional Court Judgment(s) will be hereinafter referred to as STC (sentencia del Tribunal 

Constitucional) or SSTC (sentencias del Tribunal Constitucional) 

- Constitutional Court Order(s) will be referred to as ATC (auto del Tribunal Constitucional) or AATC 

(autos del Tribunal Constitucional) 

- The Spanish Constitution will be referred to as SC 

- The Spanish Criminal Code will be referred to as CC 

- The Organic Law on the Constitutional Court will be referred to as LOTC 

- The Criminal Procedure Act will be referred to as LECrim 
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criminal proceedings [Arts. 25(1) SC and 7 ECHR], from three different perspectives: (i) 

regarding the determination of subsumption, because it is contrary to the meaning of the statutory 

definition of the offence, it makes an assessment outside the criteria of the constitutional system 

of fundamental rights, thus turning the norm into an unpredictable rule, and it renders the 

fundamental right of assembly nugatory; (ii) the disproportion of the penalty for the offence of 

sedition in the Criminal Code; (iii) and with respect to the determination of criminal 

responsibility, the judgment fails to properly resolve on the grounds for which the appellant is 

held responsible for the offence of sedition for which he was convicted; e) right to personal 

freedom (Art. 17 SC), in connection with the clause prohibiting misuse of power (Article 18 

ECHR), insofar as Mr. Cuixart’s trial and criminal conviction are the result of a “hidden purpose” 

consisting of a political punishment to independence. 

The Government Legal Service requested the dismissal of the appeal for amparo. For its 

part, the political party Vox objected, as a procedural obstacle to admissibility, the insufficient 

justification of the special constitutional significance of the appeal; and on the merits, it also 

requested its dismissal. Finally, the Public Prosecution Service also move that the appeal for 

amparo be dismissed. 

The allegations by the parties have been broadly summarised in the facts of this decision. 

However, they will be summarised when analysing each of the claims. 

 

2. Eligibility requirements: justification of the special constitutional significance of 

the appeal. 

 

Prior to the analysis of the damage invoked in the complaint, we should examine the 

motion argued by Vox political party to reject the complaint, as this party considers that the 

special constitutional significance of the appeal for amparo has not been sufficiently justified. 

However, it should be noted that if this first ground of refusal is not considered, the procedural 

obstacles associated with each of the grounds for amparo will be resolved when each of these 

grounds is prosecuted. 

This political party points out that the application devotes “a few generic lines” to justify 

the fulfilment of the requirement that is mandatory to accept the appeal, and states that the 

Constitutional Court has not issued doctrine on the violations of fundamental rights which have 

occurred in its opinion, which is defective. 
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In order to respond to the procedural objection, it should be recalled that the provision 

laid down in Art. 49(1) in fine of the Organic Law on the Constitutional Court – “[i]n any case, 

the application shall justify the special constitutional significance of the appeal” – is devised as a 

procedural burden on the party and, at the same time, as an instrument of collaboration with the 

constitutional justice system, given that the legislator has decided that the Court’s assessment of 

the special constitutional significance of each appeal should always be preceded by the party’s 

proposal and considerations included in its complaint (STC 178/2012 of 15 October, LG 3). 

Therefore, the appellant must “delve into his reasons” (ATC 154/2010 of 15 November, LG 4) 

to link the constitutional breaches claimed with the criteria set out in Art. 50(1)(b) LOTC. These 

criteria are specified in, but not limited to, the cases covered in legal ground 2 of the well-known 

STC 155/2009 of 25 June. Thus, arguing that there is a violation of a fundamental right is not 

enough (SSTC 17/2011 of 28 February, LG 2; 69/2011 of 16 May, LG 3; 143/2011 of 26 

September, LG 2 and 191/2011 of 12 December, LG 3; also AATC 188/2008 of 21 July, LG 2; 

289/2008 of 22 September, LG 2; 290/2008 of 22 September, LG 2; 80/2009 of 9 March, LG 2 

and 186/2010 of 29 November, single legal ground); it is necessary that “the appeal clearly 

separates the arguments intended to demonstrate the existence of a violation of a fundamental 

right – an obvious conditio sine qua non in any appeal for amparo – and the reasoning specifically 

aimed at justifying that the appeal has special constitutional significance” (STC 17/2011 of 28 

February, LG 2). 

The approach of this objection leads us to consider the reasons given in the complaint to 

justify the special constitutional significance of the present appeal. That complaint includes a 

specific paragraph - no. VII - with three cases that may be subsumed in LG 2 of STC 155/2009: 

(i) the novelty of some of the issues raised, on which there is no doctrine of the Constitutional 

court. The issue about the court’s jurisdiction is a good example of this; it was rejected in SSTC 

30/2019 and 62/2019 because it was raised at an earlier procedural stage of the same special case. 

Other examples include the possible unconstitutionality of the offence of sedition and its 

delimitation with respect to the fundamental right of assembly; (ii) one of the alleged violations 

arises from the law (Arts. 544 and 545 of the Criminal Code), which refers to the complaint 

concerning the disproportion of the penalty; and (iii) the relevant social and political 

repercussions of the “facts subject to prosecution in the criminal proceedings from which this 

appeal for amparo derives”. 
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In view of the above, we must consider that the special constitutional significance referred 

to in Article 49(1) LOTC is duly satisfied, since the appellant offers sufficient arguments on the 

objective projection of this appeal for amparo. As pointed out in the facts of this decision, the 

court accepted the appeal because it considered, among the causes indicated in the complaint, the 

special significance in paragraph (a) of LG 2 of STC 155/2009, because it raises a problem or 

facet of a fundamental right subject to protection on which there is no doctrine, which is linked 

to several of the issues raised by the appellant. On the other hand, the appearance of other reasons 

that have also been included in the complaint cannot be ruled out. 

Consequently, the motion must be dismissed. 

 

3. Definition of the factual and legal grounds of the conviction. 

 

The content of the constitutional prosecution raised in the appeal suggests that, prior to 

performing an individualised analysis of each of the complaints, we should consider two factors 

in order to facilitate the understanding of this judgment. 

The first factor has two purposes: it is aimed at defining the appellant’s conduct that has 

been considered criminal, as well as the reasons for such consideration (assessment of the actions 

that may be found criminal and determination of criminal responsibility). 

Given the development of the events that were criminally prosecuted later on, the second 

factor is aimed at highlighting the decisions of this court on the constitutionality of certain 

parliamentary and government initiatives related to the facts declared proven, which intended to 

claim and put a referendum on the independence of Catalonia into effect, in order to support or 

continue the process of creating an independent Catalan state in the form of a republic. 

 

3.1. Definition of the appellant’s conduct that has been considered criminal. 

 

In the facts of this decision, we have taken full account of the proven facts in the contested 

judgment and summarised the assessment of the actions found criminal and the determination of 

criminal responsibility that have justified the conviction for the offence of sedition that is 

questioned here. Given its length, since it refers to a number of defendants who showed different 

conducts over a long period of time, in order to facilitate their analysis, we will now proceed to 

explain, based on them, the conduct of the appellant that has been considered to be criminally 

relevant and the context in which it was developed, as well as the reasons taken into consideration 
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to justify his conviction as the principal of an offence of sedition [Arts. 544 and 545(1) of the 

Criminal Code]. 

  

A. The proven facts of the judgment show that the conduct of Mr. Cuixart was part 

of a concerted strategy that included an assignment of roles among the members of the 

Government of Catalonia, the President of its Parliament and several cultural, institutional and 

citizen organisations. All of them shared a common political agenda, as they all supported the 

creation of an independent Catalan state in the form of a republic. The immediate purpose of the 

joint actions of the defendants was to create an apparent legal endorsement, separate from the 

provisions laid down in the Statute of Autonomy of Catalonia and in the Spanish Constitution, 

that would lead independence supporters to believe at the different calls that when they cast their 

vote in a referendum held by the regional government they would be contributing to the 

foundational act of the independent Republic of Catalonia. To this end, this concerted strategy 

was key to hold a binding referendum which, if the vote was in favour - regardless of the final 

number of voters - would allow independence to be proclaimed in Catalonia, which was the main 

purpose of the agreed strategy. 

The strategic agreement and the decision to actually carry it out had taken place before 

the regional elections held on 27 September 2015, through a political preliminary agreement and 

a roadmap that declared those elections as a plebiscite; that vote for pro-sovereignty candidates 

would imply a declaration in favour of the independence of Catalonia and immediately starting a 

national process of transition that would lead to the proclamation of the republic of Catalonia in 

a maximum period of eighteen months, with the creation and implementation of the necessary 

structures for the new State and the preparation of a draft constitution within ten months. 

The Catalan National Assembly (ANC, founded in 2011), chaired by Mr Sanchez i 

Picanyol (also convicted in the case) since May 2015, and Omnium Cultural (OC, founded in 

1961), chaired by the appellant, Mr. Cuixart, since the end of 2015, were particularly important 

among the public organisations that participated in the agreement. Both organisations had and 

keep the effectiveness of what they consider the right of Catalans to choose democratically and 

freely their political future through a referendum of self-determination among their objectives. 

  

As stated in the judgment, from 2015 onwards, both leaders put these organisations at the 

service of the ultimate aim of making this plan happen, as had previously been agreed with 
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various political forces that already had regional parliamentary representation. It is also stated 

that the mobilisation of both organisations was decisive for the goals and winning strategy 

devised that have been described. 

B. Later, the account of proven facts in the contested judgment shows that, despite 

functioning as an assembly and its functional and organic autonomy, the Omnium Cultural 

Association, led by the appellant, together with the Catalan National Assembly and in close 

contact with the nationalist political leaders who support the independence of Catalonia, 

contributed to the holding of the referendum laid down in the autonomous law and government 

decrees provisionally suspended by this Constitutional Court. To this end, in a coordinated 

manner, they used their capacity to mobilise citizens by summoning them to occupy the premises 

where the voting was planned, which was understood to be necessary to ensure this objective, 

while preventing the actions of the public authorities aimed to suspend the voting as decreed by 

this court. 

In the factual account of the judgment, this contribution is specified in two events in 

particular.  

(i) The first one took place on 20 September 2017. It refers to the decision adopted 

by the judge from the Criminal Investigation Court No. 13 in Barcelona and enforced by the 

judicial police. The decision was aimed at searching the seat of the Regional Ministry of Vice 

Presidency, Economy and Finance of Catalonia. The search was carried out after the arrests of a 

number of its leaders. The aim of the search was to find elements and information that would 

facilitate identification of the criminal responsibilities of the defendants or their collaborators for 

arranging the referendum enacted on 6 September and mainly stop it from taking place. The Civil 

Guard officers who were members of the court-appointed task force arrived at the Regional 

Ministry about 08:00 and parked their vehicles outside the door. 

  

The account continues by stating that, as from 8:55 am, the leaders of ANC and OC called 

upon people to gather at that seat, among others, through their social networks and those of the 

organisations they led. They urged the public to defend Catalan institutions, demanded that the 

Civil Guard free the individuals who had been arrested and asked Catalans to mobilise. Through 

those messages, they encouraged them by saying that “they could not take on all of them”, that 

“the law enforcement agencies had made a mistake” and that “they had declared war on those 

who wanted to vote”. 
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Over the subsequent minutes the number of people arriving increased steadily to the point 

that at 10:30 that morning the protesters had completely surrounded the building preventing the 

court-appointed task force from performing its normal functions. The events unfolded in the 

presence of approximately 40,000 protesters who crowded together during the day of 20 

September. Meanwhile, the court-appointed task force remained inside the building that had to 

be searched. The demonstration created a situation of unsafety that made it impossible to take the 

detainees that had to be present at the search, into the building. The security perimeter required 

by the task force was not established. The only means to walk through the thousands of protesters 

gathered there was a narrow human corridor which was not controlled by the police but was 

merely made up of volunteers from the body that organised the protest, who wore vests 

identifying them as members of that organisation. 

This corridor was not sufficient to allow the task force to transfer the items they seized or 

even merely to permit the officers to leave the building. It was only possible at around 00:00 to 

arrange for the Judicial Administration Clerk to leave the location safely, which she did by mixing 

in with the audience leaving a theatre in the adjacent building, which it was necessary to access 

from the rooftop. The remaining Civil Guard officers were obliged to leave when the 

demonstration had dispersed following a police charge performed by the riot squads, specifically 

doing so in two groups, one at 04:00 on 21 September and the other at 07:00 on the same day. 

Seven police vehicles in which the court-appointed task force had arrived suffered significant 

damage.  

The factual account ends by stating that, during the demonstration, the leaders of ANC 

and OC addressed the crowd several times. Mr. Cuixart demanded the release of all the detainees 

and challenged the State to go and seize the material that had been prepared for the referendum. 

For his part, the leader of ANC proclaimed that that was the day and that the time had come to 

take to the street to defend their dignity, the institutions and the referendum and that neither Rajoy 

(the President of the Spanish Government) nor the Constitutional Court nor the State Security 

Forces could stop them. He said that a short time before he had met with the President of the 

Generalitat and that he had assured him that there would be a referendum. He finished by 

requesting that no one go home yet as they had a long and intense night ahead of them and that 

they would have to work because they were the dream of a new country. At approximately 23:41 

both social leaders, who had climbed on top of one of the damaged police cars, addressed those 

present once again. The appellant stated that he was speaking in the name of the pro-sovereignty 
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organisations as well as the PDeCat (Catalan Democratic Party), the ERC (Republican Left of 

Catalonia) and the CUP-CC (Popular Unity Candidacy–Constituent Call) and announced that 

they had all risen up to fight for their freedom and said that from that pedestal - a clear reference 

to the police vehicle - they wished to call upon all of those present to mobilise continuously in 

defence of the detainees and summoned them to attend a gathering that would take place at 12:00 

the following day at the High Court of Justice of Catalonia to demand the release of the detainees. 

Both leaders attended the gathering the next day together with other political leaders and public 

officials. 

The account points out that the president of ANC acted as the protestors’ interlocutor with 

the responding police officers at all times.  

(ii) After other episodes filled with demonstrations, calls to participate in the 

referendum and for permanent mobilisation, the judgment makes a halt on the events that 

occurred on the day before and the day on which the voting had been established. At this second 

moment in time, the conduct of Mr. Cuixart, which has been considered as criminally relevant, 

is valued as essential. It has to do with the preparation and development of citizen participation 

in the consultation called for 1 October 2017. 

The proven facts point out that both the appellant and the leader of ANC encouraged the 

public through messages on Twitter and the media to occupy polling stations before the time the 

Autonomous Regional police force had been ordered to intervene, and they were urged to prevent 

police officers from closing them and removing electoral material. They also encouraged them 

to go and vote en masse and then to protect the vote count against any actions that may be 

performed by the State Security Forces. 

 These calls were made before and on the date on which the referendum had been 

convened, although it was already known that the judge investigating the criminal proceedings 

brought before the Civil and Criminal Chamber of the Superior Court of Justice of Catalonia had 

issued a ruling dated 27 September 2017 ordering the Catalan regional police and the other police 

forces operating in Catalonia the following: “a) until 1 October, prevent the use of premises or 

public buildings - or those in which any kind of public service is provided - for the preparation 

of the referendum. On that date, the opening thereof shall be prevented and, where appropriate, 

all those that have been opened shall be closed; b) if acts of preparation for the referendum or 

acts of voting on 1 October take place in buildings that share public service facilities that are in 

operation on that day or on previous days, the State Security Forces shall only close those 

premises in which acts of preparation are undertaken or the vote is to be held on 1 October and 
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care shall be taken to ensure that the rest of the premises in which the corresponding services 

should continue to be provided are not affected; c) confiscate any material relating to the 

referendum which, where appropriate, was ready to be taken into, or was found inside, said 

premises or buildings, including computers that may constitute the subject or instrumentality of 

the offences under investigation; d) likewise, the State Security Forces shall prevent any activity 

at and/or the opening of public establishments that may be used as infrastructure for logistics 

and/or counting: centres for processing, receiving, counting or managing votes. Mossos 

d’Esquadra, Civil Guard and National Police must act jointly to effectively enforce these orders 

and provide the necessary help and support at all times to facilitate strict compliance with these 

instructions, in accordance with the provisions of Article 46(2) of the Organic Law on State 

Security Forces and Article 2(3)(a) of Decree 770/2017 of 28 July. Issue the appropriate official 

communications to the corresponding commands of the Mossos d’Esquadra, Civil Guard and 

National Police Force”. 

Despite the judicial prohibition, schools remained open from the day before the voting. 

They were largely occupied by supporters of the referendum, who responded to the calls that 

encouraged their presence to avoid the closing of premises and public spaces ordered by the court.  

On 1 October 2017 a large number of citizens, in response to persistent calls, both from 

the leaders of the aforementioned associations and from other political leaders and media, 

stationed themselves at the schools designated as polling stations. National Police and Civil 

Guard officers went to several of them, intending to enforce the orders of the Superior Court of 

Justice of Catalonia. 

The voting day is described as follows in the judgment: “Clashes took place in several 

parts of Catalonia between members of the State Security Forces and members of the public who 

were taking part in the vote, who tried to prevent at all costs the enforcement of the court ruling 

for which the officers were responsible. The Mossos - who were not merely politically, but also 

administratively, subordinate to the defendant Mr. Forn - did not interfere with the casting of 

votes, beyond a few timely actions at a minimal number of polling stations. In some cases, they 

even collected, took charge of and transferred electoral material, which was handed to them by 

the members of the public who managed the corresponding polling stations. In most cases, in the 

face of determined opposition from numerous tightly formed groups of people who were 

protecting the schools and who flatly refused to comply with the court order that the assigned 

pairs of Mossos notified to them, the latter, following the instructions they had received, 
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abandoned their objective in view of the fact that it was clearly impossible to overcome the 

resistance posed by these groups of people. Given the attitude of tactical readiness displayed by 

the people who positioned themselves at the entrances to the schools, the National Police and 

Civil Guard officers were obliged to use the force envisaged by law. The confrontation between 

members of the public and law enforcement officers resulted in injuries that, in many cases, 

required medical attention”. 

According to figures released by the government of the Generalitat, the referendum results 

were as follows: of a total 5,500,000 people having suffrage, the turnout of voters came to 

2,286,217. 

 

3.2. The legal subsumption of the appellant’s conduct in the offence of sedition [Arts. 

544 and 545(1) of the Criminal Code]. 

 

In view of the determination of the criminal classification expressed in the challenged 

judgment, it should be mentioned that the appellant has been convicted for mobilising citizens in 

a public and tumultuous uprising which, in addition to its purpose of preventing the application 

of the law, seriously hindered the enforcement of judicial decisions aimed at avoiding the holding 

of a referendum whose regulatory basis and calling had been provisionally suspended. 

  

A) This assessment of the trial chamber is based on an understanding of the offence 

of sedition expressed in the convicted decision in the following terms: 

a) Although there is common ground between rebellion and sedition (collective 

responsibility and a certain hostility to achieve the aims pursued, in both cases), both crimes have 

to be differentiated regarding the protected legal asset, their systemic location in the Criminal 

Code and the different aims pursued by rebels and seditious. Those labelled as seditious - as the 

appellant - limit their ambition to impede or obstruct the legitimate legislative, governmental or 

judicial will, and the ultimate purpose that encourages such obstructive conduct makes no 

difference regarding their criminal classification. 

b) Despite its systemic location as a “public order offence” (Title XXII, Chapter I of 

the Criminal Code), the Chamber considers that it is better to take into account the interest 

protected in each of the different offences included in that Title on a case-by-case basis.  

c) Taking into consideration the seriousness of the penalties associated with the 

offence of sedition and the entity of the protected interest - which the Chamber places in the 



 12 

    

 

 

protection of public peace - the Chamber concludes that sedition is incapable of completely 

disturbing the public peace or tranquillity; in relation to other figures aimed at protecting public 

order, it is something more (an aliud) because it requires active behaviours - collective uprising, 

de facto channels or deployment of resistance - that affect the community interested in the 

effectiveness of the legal, government or jurisdictional functions. For the chamber, the idea of 

public peace shows a legal asset that is the same thing as society’s interest in the acceptance of 

the constitutional framework, of the law, and of the decisions of legitimate authorities as a 

precondition of the exercise and enjoyment of fundamental rights. In short, to consider a conduct 

as seditious, it must call into question the functioning of the democratic rule of law, with the aim 

of truly abolishing the effectiveness of laws or the fulfilment of orders or resolutions on the part 

of public officials in the legitimate carrying out of their functions. 

d) As a criminal activity, sedition is characterised by not being committed via a single 

act, but through a succession or accumulation of various. Its perpetration demands a union or 

agreement of willing for the achievement of a shared aim, like in this case, the proclamation of 

the independence of Catalonia if the voting at the referendum was in favour. As a means for 

commission, sedition requires a public and tumultuous uprising in which participants show open 

hostility by force or outside the legal channels. It does not need to be violent, as required in other 

criminal offences. The chamber adds that an uprising “is characterised by those aims connoting 

an insurrection or attitude of open opposition to the normal functioning of the legal system, 

constituted by the effective application of the laws, and the non-obstruction of the effectiveness 

of the decisions of the institutions”. 

e) Its commission must be established attending to the nature of the criminal 

definition of “interrupted outcome”. It is not therefore necessary for the criminally defined 

impediment to be effectively achieved by the authors; it is enough that the actions carried out are 

intended to obtain the outcome that defines the offence. It is sufficient that the tumultuous 

uprising seeks to impede, obstruct or complicate in such terms that it is functional for the 

objective of dissuading persistence in the application of the laws, in the legitimate action of the 

authority, public corporation or civil servants in the fulfilment of their administrative or judicial 

decisions. 

After applying the previous criteria to the proven facts, the Chamber states that: 

(i) “The hostility that unfolded on 20 September made it impossible for the officials 

to carry out the orders from Court of Investigation no. 13 of Barcelona without incident, 
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provoking real fear, not just in the officials who were enforcing legitimate jurisdictional orders -

as in the case of the Judicial Administration Clerk at the offices of the Vice-Presidency-, but also 

in the regional officials under investigation, who had to be transferred, due to legal requirements, 

to the premises in which the searches were being undertaken. They were the same officials that 

the seditious individuals said they wanted to defend, whose presence was effectively and 

definitively impeded by the defendants who led the tumultuous mobilisation”. 

(ii) “And the behaviours of 1 October implied the use of sufficient force to neutralise 

the police officers who were legitimately attempting to stop the vote, according to their orders 

issued by express judicial mandate. The aim was thus to abort the fulfilment of the orders from 

the Judge of the High Court of Justice of Catalonia and the Constitutional Court. This all had a 

transcendence that completely surpassed the limits of a lax interpretation of the concept of public 

order, to have an impact on the essential element of this right from a constitutional perspective.  

 It is sufficient, in effect, to read the proven facts, which include the essential content of 

laws 19 and 20, approved by the Parlament at the beginning of September 2017, to understand 

that, even dispensing with their irrelevant functionality as regards the purposes of the 

classification of rebellion, supposed an attempt to repeal the valid legislation in force, as well as 

a stubborn rebelliousness towards complying with decisions from the Constitutional Court”. 

B) The appellant is considered to be the principal of an offence of sedition because, 

in his capacity as leader of the Òmnium Cultural association, he put his proven capacity for 

mobilisation at the service of a political project that included the creation of a legality based on a 

break with the foundations of our legal system and pressure on the national Government by 

holding a public plebiscite that was to be presented to the citizenry - even though this was not 

true - as the genuine expression of the exercise of the right to self-determination. To do this it 

was essential to mobilise thousands of citizens who, when the time came, could offer active - 

though peaceful - resistance to the enforcement of the orders issued by the Judges and Courts. 

The Chamber insists on the idea that none of the episodes in the appellant’s trajectory that 

materialised as protest actions of a pro-independence nature are deserving of criminal reproach. 

However, promoting material opposition to the enforcement by the police of the orders issued by 

the Constitutional Court or other courts, which are aimed at protecting the legal system in force 

against any actions intended to disregard it or exceed its limits, does deserve such reproach.  

After recalling his public statements throughout 2017 at various rallies and public events 

in favour of the referendum on the independence of Catalonia, the Chamber highlights the 

leadership that the appellant had during the aforementioned demonstration on 20 September. As 
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it is stated, once the plebiscite had been called, this protest was promoted to prevent the 

enforcement of court decisions that ordered several searches at the premises of the Government 

of the Generalitat of Catalonia, intended to find elements and information that would facilitate 

the attribution of the responsibilities derived from the preparation and calling of the referendum. 

The Chamber refers to the voting day of 1 October 2017 as the key event to determine 

criminal responsibility. The Court can admit that the occupation of the locations chosen for the 

outlawed vote, keeping them open throughout the night to make it impossible to enforce the court 

rulings that prohibited it from being held, was not the direct initiative of the appellant. But the 

evidence presented precludes any doubt that this movement was supported, stimulated, increased 

and encouraged by the applicant, as he himself admitted at the trial. The Court considers that the 

early occupation of the premises was undoubtedly aimed at preventing the centres from being 

closed and blocking any officer who tried to halt or hinder the referendum. The attendees that 

were called for this purpose physically blocked the officers of the law the entrance to the 

premises. They did so by using active opposition, genuine resistance shown not only for voting, 

but also to favour the involvement of other people, as they prevented the closing of polling 

stations and the confiscation of the relevant documentation (tools, urns, etc.). The determination 

of criminal responsibility points out that the massive number of supporters of the vote throughout 

Catalonia, their overwhelming numerical advantage and their passive -sometimes active- 

resistance was the reason why the officers could not carry out their tasks.  

The judgment of conviction ends with the following words: “The events of 1 October did 

not amount merely to a demonstration or mass public protest. If they had, there would be no 

reaction under the criminal law. It was, rather, a tumultuous uprising, encouraged by the 

defendants, among many others, so as to use physical force and de facto coercion to turn court 

decisions of the Constitutional Court and of the Superior Court of Justice of Catalonia into a 

“dead letter”. No objection could be made if the action had taken the form of mass meetings, 

mass protest, and demonstrations using harsh and combative slogans. All of that is protected and 

even encouraged by the Constitution and its spirit. But what neither our Constitution nor the 

fundamental norm of any democratic State can tolerate is to make one of the most vital 

requirements of the rule of law – compliance with a court decision, which need not attract 

adherence or applause or immunity from criticism – subordinate to the will of one person, ten 

people, a thousand, or thousands or millions. All the more so when there is another great number 
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of citizens who place their trust in that decision and abide by it and even agree with it, and wish 

to be confident that they, too, will be protected by the rule of law”. 

 

 

3.3. Reference to the relevant institutional activity related to the prosecuted facts and 

its constitutional trying. 

 

During the parliamentary term initiated after the regional elections held in 2015, the 

parliament continuously expressed the political agenda that aimed at celebrating a referendum in 

Catalonia and the joint commitment to make it happen. Therefore, the challenged judgment refers 

to the following ten parliamentary or government decisions that were submitted to be examined 

by this Court and which were declared unconstitutional:  

(i) Decision 1/XI of the Parlament of Catalonia adopted on 9 November 2015, on the 

beginning of the political process in Catalonia in consequence of the election results of 27 

September 2015. It was declared unconstitutional, null and void in Constitutional Court Judgment 

259/2015, of 2 December. The Court considered that this Decision was the founding act of a 

process to create an independent Catalan State in the form of a republic and precludes the use of 

constitutional channels to reach this purpose.  

After recalling that the holders of public office are bound by an inescapable duty to abide 

by the Constitution, which means undertaking to perform one’s duties in accordance with the 

Constitution and with respect for the rest of the legal system, it confirms that in the constitutional 

State, the principle of democracy cannot be detached from the unconditional supremacy of the 

Constitution, which is guaranteed by the Constitutional Court. The Court also points out that in 

our constitutional model, democratic legitimacy cannot be placed at odds with constitutional 

lawfulness to the detriment of the latter. The ruling declaring the unconstitutionality of the 

Decision ends by stating that the political agenda expressed in Decision I/XI also violates Art. 

168 SC: “An Autonomous Community’s Parliament cannot set itself up as a source of legal and 

political legitimacy, unlawfully taking matters into its own hands in order to violate the 

constitutional system on which its own authority is based. In doing so, the Parliament of Catalonia 

would be undermining its own constitutional and statutory foundations [Articles 1 and 2(4) EAC 

cited above] by unilaterally withdrawing from any requirement to obey the Constitution and the 

rest of the legal system, and would be breaching the foundations of the rule of law and the precept 

that everyone is subject to the Constitution [Articles 1(1) and 9(1) SC]”. This way, to attempt to 
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dodge, evade or simply forego these procedures is to attempt to go down an unacceptable de facto 

route [incompatible with the social, democratic, rule-of-law-based State proclaimed in Article 

1(1) SC] in order to reform the Constitution without respecting its terms or to achieve its practical 

unenforceability (Ground 4)”.  

(ii) Decision 5/XI of 20 January 2016 for the creation of a Committee for the 

Examination of the Constituent Process. The Court upheld the interlocutory enforcement 

proceedings lodged as it considered that this decision disregarded the content of the 

aforementioned Constitutional Court Judgment 259/2015 and clearly violated its mandates. In 

Constitutional Court Ruling 141/2016 of 19 July, the activity of the committee created was 

declared absolutely unfeasible if it did not comply with the Constitution’s requirements and, 

individually, with the procedures for its amendment. The implicated powers and their officials, 

especially the Bureau of the Parlament of Catalonia, were advised of their duty to prevent or halt 

any initiative that meant ignoring or evading the stated mandates. 

(iii) Decision 263/XI of 27 July 2016, which ratified the conclusions of the 

aforementioned Committee for the Examination of the Constituent Process. Constitutional Court 

Ruling 170/2016 of 6 October, declared Decision 263/XI unconstitutional, null and void. The 

Court considered that it also disregarded the mandates included in Constitutional Court Judgment 

259/2015. It also ordered that the ruling be notified in person to the President of the Parlament of 

Catalonia and the other members of the Bureau and the Secretary General, as well as the President 

and other members of the Governing Council of the Generalitat of Catalonia. They were further 

instructed to refrain from performing any actions that might give effect to Decision 263/XI and 

advised of their duty to prevent or halt any legal or substantive initiative that might directly or 

indirectly entail disregarding or evading the invalidity of the aforementioned Decision and they 

were warned of the possible responsibilities, including those of a criminal nature, that they might 

incur if they failed to comply with the Court’s orders. 

(iv) Decision 306/XI of 4 October 2016, on the general political direction of the 

Government, which proclaimed the alleged imprescriptible and inalienable right of Catalonia to 

self-determination, and ordered the regional government “to hold a binding referendum on the 

independence of Catalonia by September 2017; the referendum should include a clear question 

with only two possible answers”. After recalling that the Parliament of Catalonia cannot ignore 

that the Autonomous Community of Catalonia does not have enough powers to call and hold a 

referendum such as the planned one, Constitutional Court Ruling 24/2017 of 14 February 
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declared Decision 306/XI unconstitutional, null and void, as for the third time, the Court 

considered that it directly violated the Court mandates that have been analysed in the previous 

paragraphs. The decision was notified to the members of the Parliament’s governing bodies and 

of the regional Government.  

The above-mentioned court orders did not prevent the calling of the planned referendum 

after the approval of its regulation. This made this Court to issue new rulings. 

 (v) Law of the Parliament of Catalonia 4/2017 of 28 March, on Budgets of the 

Generalitat for 2017 (Additional Provision 40 and budgetary allocations “GO 01 

D/227.0004/132.Electoral processes and public consultations”, “DD 01 D/227.004/132. Electoral 

processes and public consultations” and “DD 01/227.00157132 Electoral processes and citizen 

participation” of the aforementioned Law). This Law was declared unconstitutional, null and void 

in the paragraphs outlined by Constitutional Court Judgment 90/2017 of 5 July, noting that it was 

aimed at providing financial cover to a referendum process that contravened the constitutional 

order, both for substantive and power reasons. 

When specifying the consequences of the judgment, the Court ordered that a warning be 

issued to the authorities and officials of the Generalitat of Catalonia advising them “of their duty 

to prevent or halt any initiative that might involve disregarding or circumventing the suspension 

ordered, which warning must be extended to the authorities that may have succeeded them or 

may do so in the future”. The duty of the aforementioned authorities and officials persists, 

referring now to preventing or halting any initiative that might involve disregarding or 

circumventing the ruling, in particular by performing the acts specified therein. 

(vi) Law of the Parliament of Catalonia 19/2017, 6 September, the statute governing 

the referendum of self-determination. It was suspended by the Constitutional Court next day, by 

an order issued on 7 September. The members of the Government of Catalonia, the president of 

the Parliament and several members of its governing body, as well as other public officers and 

alternate members of the electoral commission were expressly warned of their duty to prevent or 

halt any initiative that might involve disregarding or circumventing the adopted suspension. 

Specifically, they had to abstain from initiating, processing, announcing or enacting within the 

scope of their respective competencies any action or agreement whatsoever that permits the 

preparation and/or holding of the referendum on the self-determination of Catalonia regulated in 

the challenged Law. They were also required to abstain from placing at the disposal of the 

electoral commission of Catalonia and of the local electoral commissions their material and 

human resources necessary for them to perform their duties, with warnings of the eventual 
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criminal consequences in the event of non-compliance. The challenged law was declared 

unconstitutional, null and void in Constitutional Court Judgment 114/2017 of 17 October.  

(vii) In order to develop Law 19/2017, two decrees were immediately issued by the 

Generalitat of Catalonia: Decree 139/2017 of 6 September, calling the referendum, and Decree 

140/2017 of 6 September, on supplementary regulations for the enactment of the Catalonian self-

determination referendum. The validity of both decrees was suspended by Constitutional orders 

of 7 September 2017, which contained warnings similar to the ones outlined, addressed on this 

occasion to the members of the Government of the Generalitat. Both decrees were declared 

unconstitutional, null and void by Constitutional Court Judgments 121 and 122/2017 of 31 

October. 

(viii) Decision 807/XI of 7 September 2017, which designated the members of the 

Electoral Commission based on Law 19/2017, on the self-determination referendum. This 

Decision was suspended by a Constitutional Court order of the same date and declared 

unconstitutional and void in Constitutional Court Judgment no. 120/2017, of 31 October. 

(ix) Law of the Catalan Parliament 20/2017 of 8 September, on the “legal and 

foundational transition of the Republic”, which was suspended by Constitutional Court order of 

12 September with similar warnings. The challenged law was declared unconstitutional and void 

in Constitutional Court Judgment 124/2017 of 8 November. 

It should also be mentioned that, after the chaotic voting day in which the most essential 

authenticity checks were not applied to the count, its result was proclaimed by the leaders of the 

autonomous government and, as provided for in the suspended regional laws, the voting resulted 

in a call by the Plenary of Parliament. On 10 October, the then president of the Generalitat 

appeared before the media and, by explicitly invoking the suspended Law 19/2017, presented the 

“results of the referendum” and said to assume the “people’s mandate” to turn Catalonia into an 

“independent State in the form of a republic”. He said this without prejudice to the fact that, right 

afterwards, he proposed to the Chamber the suspension of “the effects of the declaration of 

independence” in order to embark on “a dialogue without which it is impossible to agree on a 

solution”.  

After this parliamentary session, the president himself signed in a public act, together with 

other members of the Government and deputies integrated into the groups Junts pel Si and CUP-

CC, a “Declaration of the Representatives of Catalonia” which included, among other statements, 

the following: “[We] constitute the Catalan Republic, as an independent, sovereign, democratic, 
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social State under the rule of law. [We] bring into force the Law of Transitional Jurisprudence 

and Foundation of the Republic and initiate the constituting phase, as a democratic, broad, 

binding and participative citizens’ process”. All of this is signed by the “legitimate 

representatives of the people of Catalonia”. 

  

(x) Finally, at its session of 27 October 2017, the decisions titled “Declaration of the 

Representatives of Catalonia” and “Constituent Process” were admitted, submitted for debate and 

approved by the plenary of the Parliament of Catalonia. While it was considered that these 

decisions reflected the consistent desire of that chamber to circumvent the constitutional reform 

procedures in order to carry forward its political project of disconnection from the Spanish State 

and to create an “independent Catalan State in the form of a republic” with the so-called 

“constituent process”, they were declared unconstitutional, null and void in ATC 144/2017 of 8 

November. The ruling was notified in person to the President of the Parlament of Catalonia, as 

well as the President and the other members of the Permanent Deputation. They were further 

advised of their duty to prevent or halt any initiative that might entail disregarding or evading the 

invalidity of the aforementioned ruling and they were warned of the possible responsibilities, 

including those of a criminal nature, which they might incur if they failed to comply with the 

Court’s orders. Specifically, they had to abstain from initiating, processing, announcing or 

enacting within the scope of their respective competencies any action or agreement whatsoever 

that gives any legal value to the declaration of independence and, in particular, to the provisions 

contained in the suspended Law 20/2017 in order to implement a transitional legal regime, and 

to give effect to the so-called “Commission of Inquiry on 1 October” and “Parliamentary 

Commission to Follow-up the Constituent Process” contained in the two annulled decisions. 

As is well known, the above-mentioned actions, involving those who were then regional 

public officials from the Catalonian Government and the Parliament, provoked that the Spanish 

Government requested authorisation to implement several measures under Article 155 of the 

Constitution. The Plenary of the Senate approved these measures with certain amendments on 27 

October 2017. As we have stated, this constitutional provision represents an extraordinary 

modality of monitoring the activities of the bodies of the Autonomous Communities which is 

aimed at punishing highly qualified constitutional breaches; the State uses this measure of last 

resort in the face of a situation of manifest, consistent or flagrant non-compliance with the 

constitutionally imposed obligations [SSTC 6/1982 of 22 February, LG 7; 27/1987 of 27 
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February, LG 9 and 49/1988 of 22 March, LG 31; 215/2014 of 18 December, LG 8; 41/2016 of 

3 March, LG 16; 185/2016 of 3 November, LG 17 (a); and 33/2018, of 12 April, LG 12]. 

The request for the adoption of these measures and the agreement of the Senate that 

authorised them were subject to the control of this court in two unconstitutional appeals, which 

resulted in SSTC 89 and 90/2019 of 2 July, which upheld their conformity with the Constitution. 

This court then found (STC 89/2019, LG 6) that the autonomous actions relating to the so-called 

“national transition process” incurred the criminal conducts generically set forth in Article 155(1) 

SC. The most relevant and immediate actions were implemented by the Government in Laws 19 

and 20/2017 of 6 and 8 September, respectively entitled “Referendum of Self-determination” and 

“Law of Transitional Jurisprudence and Foundation of the Republic”, and also with the impetus 

given by the Government of the Generalitat to the purported referendum, fully supporting its 

material development on 1 October 2017. 

It should now be emphasised that, in assessing the commission of the criminal conduct 

defined in Art. 155 of the Constitution, we consider that there has been a violation of Art. 9(1) 

SC, according to which public authorities are bound by the Constitution and must adapt their 

actions to what is established therein, questioning the binding force of the Constitution and the 

legal system based on it. We conclude by pointing out that “the intention was thus to break the 

constitutional order, ignoring that an autonomous community is not a sovereign entity and that, 

on the contrary, it is subject to the Constitution, to the statute of autonomy and to the rest of the 

legal system”. 

In ratifying the measures adopted, we pointed out in STC 89/2019 that “given the evidence 

that shows how a government has provoked a serious constitutional crisis, with the proclamation 

of a ‘Catalan republic’ (fictitious in law, but affirmed and declared de facto) under which they 

intended to break the unity of the Spanish nation constituted as a social and democratic State, 

subject to the rule of law [Art. 1(1) and (2), and Art. 2 of the Spanish Constitution], it cannot be 

said that the measures authorised by the Senate to cease and replace those that acted as a mere de 

facto power, even if they still held the offices of President, Vicepresident and members of the 

Government Council of the Catalonian Government (the Generalitat), should be considered as 

excessive” (STC 89/2019 of 2 July, LG 12). 

For the court, the Senate had to adopt those measures to “defend the Constitution and the 

Statute of Autonomy and address the arbitrariness displayed against any rule contrary to the 

purpose of the regional government, thus undermining its own constitutional and statutory basis 
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[Arts. 1 and 2(4) EAC] and avoiding any link to the Constitution and the rest of the legal system”. 

Therefore, the cessation of the Catalan Government “was agreed to restore the jeopardised 

constitutional order. In particular, it was agreed to prevent the holders of these public offices from 

carrying on with their actions, which they perpetrated by using the public institutions of Catalonia 

as if they were their own, and from achieving their ultimate purpose of breaking the Spanish 

State”. 

In short, it can be concluded that the attempt to break the unity of the Spanish nation 

constituted as a social and democratic State, subject to the rule of law [Art. 1(1) and (2), and Art. 

2 of the Spanish Constitution], is more serious because it occurs under a power model as the one 

recognised by our Constitution, which, as we have recalled since STC 42/2014 of 25 March, 

implies the recognition of Catalonia as a legal subject without losing its identity as a historical 

nationality. Our order promotes the reconciliation between unity and diversity through the 

recognition of autonomy. 

As we have recalled in our case law, the Constitution does not constitute an intangible 

and immutable legal text. The provision of constitutional amendment recognises and directs the 

aspiration, which is fully legitimate within the constitutional framework and is aimed at ensuring 

that the constituent power laid down in Arts. 167 and 168 SC reviews and amends the 

Constitution. Thus, all constitutional provisions are subject to amendments, but to this end it is 

necessary that “the attempt to effectively amend them be made within the framework of the 

constitutional amendment procedures, since respect for these procedures is essential in each and 

every case” (STC 138/2015 of 11 June, LG 4, and case law cited therein). As we had the chance 

to recall, the fundamental norm is clearly open to formal review, which may be requested or 

proposed, among other State bodies, by the assemblies of the Autonomous Regions [Arts. 87(2) 

and 166 of the Spanish Constitution]” (STC 42/2014, LG 3 and 4). 

 

4. Right to a legally-predetermined judge. 

 

4.1. Positions of the parties. 

 

The first ground of the complaint for amparo obliges us to determine if the following 

alleged violations have actually taken occurred: the violation of the right to a legally-

predetermined judge; the infringement by which the Criminal Chamber of the Supreme Court 

established, extended and maintained the subject-matter jurisdiction for the investigation and 
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prosecution of the facts attributed to the appellant as criminal actions in the complaint filed by 

the Public Prosecution Service before the court itself and, previously, in the complaint lodged 

before the National High Court. 

The complaint is based on three basic arguments: (i) the appellant maintains that the 

Supreme Court has given itself jurisdiction for the investigation and prosecution of the criminal 

case by modifying in an unjustified and ad hoc manner the criterion previously established in 

various decisions cited as a reference; (ii) he also adds that the provision laid down in Art. 21 

LECrim is unconstitutional. According to this provision, the Criminal Chamber of the Supreme 

Court may not form or advocate jurisdictions and no judge, court or party may advocate them 

against it. He considers this rule to be repealed by the Constitution, since it is contrary to the 

content of the right to the legally-predetermined judge and to a trial with full guarantees, as it 

prevents any defendant from arguing or challenging the jurisdiction of the Supreme Court before 

another court during the development of the proceedings; (iii) it differs from several of the criteria 

used by the Chamber to assert its own jurisdiction; in particular, those referring to the relevance 

of concerted actions that were not necessarily violent but were associated with the element of 

intention of the crime of rebellion (the proclamation of independence), which, according to the 

appeal, the criminal complaint and the briefs of accusation, took place outside the territory of 

Catalonia; the inseparability of the investigated or prosecuted facts, as the appellant supports a 

restrictive interpretation of the legal provision that allows the joint prosecution of the facts that 

have a procedural connection [Art. 17(3) LECrim]; and, finally, the declared difference between 

the offences subject to prosecution in each case, which makes it impossible to give the same 

jurisdictional solution to these proceedings and to the alleged precedents. 

The State’s attorney requests that the complaint be dismissed. He argues that the judicial 

bodies have not carried out an interpretation which entails a manifest manipulation of the legal 

rules on the assignment of jurisdiction, and they have not either incurred patent error, manifest 

unreasonability or arbitrariness in applying them. He also submits that the appellant has failed to 

reasonably object to the arguments of the Supreme Court, according to which the jurisdiction is 

determined “by the factual account derived from the prosecutions and their progressive 

crystallisation throughout the investigation, in order to deal with the territorial or geographical 

element that Art. 57(2) EAC uses to determine the subject-matter jurisdiction”. For this reason, 

jurisdiction has not been judicially determined by an ad hoc criterion that deviates in an 

unfounded manner from previous precedents, but rather on the basis of an ex ante assessment 
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dealing with the factual and legal content of the charges; that content cannot be reversed or 

affected by the final conviction decision. He also rules out the alleged unconstitutionality of Art. 

21 LECrim, given the higher-court status of the Supreme Court in all branches of justice. He 

shares with the trial chamber that some of the events prosecuted occurred outside the territory of 

Catalonia, given that the crimes of rebellion and sedition with which the appellant was charged 

were collectively or plurally perpetrated; that way, not all the principals carry out the core 

elements of the crime by themselves (ATS of 18 January 2019, which dismissed the 

reconsideration appeal filed on the motion to decline jurisdiction). Finally, he holds that the facts 

prosecuted are procedurally inseparable, given that, as the investigating judge reasoned, “only 

the coordinated participation of the members of the Government and the President of the 

Parliament of Catalonia, together with that of the Presidents of the Omnium and ANC 

associations, made it possible to show the unfair conduct necessary to consider the crimes of 

rebellion and/or sedition they were charged with, so that the joint investigation of their conduct 

was justified, regardless of whether or not they were entitled to parliamentary privilege”. 

The Public Prosecution Service also proposes the dismissal of the complaint in their 

allegations. Based on the provision set out in Art. 57(2) EAC, the factual account and the offences 

charged to the appellant in the initial complaint, the subsequent criminal complaint and the briefs 

of accusation, the Prosecutor considers that jurisdiction was reasonably based on two criteria laid 

down by law: the status as deputies of the Catalonian Parliament of a large part of the persons 

investigated, and the geographical element according to the place where part of the facts 

investigated occurred and on which the accusation was based. Given these considerations, the 

joint perpetration charged to the appellant – who was not entitled to parliamentary privilege – 

demanded his joint trial with the rest of the defendants with parliamentary privilege. 

After presenting the constitutional doctrine on the alleged right, which he sums up, the 

Public Prosecution Service requests the dismissal of the complaint after considering the 

application to this case of the so-called “judicial precedent of ubiquity” as well founded. 

According to this, an offence is committed in any of the territories where any of the elements 

constituting the offence are performed. He concludes by stating that “the arguments put forward 

both in the rulings prior to the trial and in the judgment have been strongly well founded; 

therefore, those arguments are sufficiently reasoned and reasonable, and they are not contrary to 

their precedents”. In these proceedings, “the existence of elements of internationalisation and the 

fact that some events occurred beyond the limits of the Autonomous Community of Catalonia, as 

well as the need to jointly investigate and prosecute individuals with and without parliamentary 
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privilege in order to prevent conflicting decisions and the rupture of the historical account that 

could result from a possible division of the act at trial” seems clear, and could also serve to avoid 

undue delays. 

As for the procedural representation of the political party Vox, she also requests the 

dismissal of the appeal for amparo. With reference to STC 183/1999 of 11 October, she considers 

that “the establishment of the Supreme Court to prosecute the acts reported in this appeal for 

amparo is based on an interpretation of the law which, contrary to the ground developed by the 

appellant, is not ‘manifestly erroneous or arbitrary or unreasonable’ in the view of this Court”. 

She adds that this right could never be violated since Article 2 of Protocol no. 7 ECHR provides 

in its second paragraph that the right to appeal to a higher court in criminal matters “may be 

subject to exceptions [...] in cases in which the person concerned was tried in the first instance by 

the highest tribunal, which reinforces the lack of base of this ground for appeal”. She admits that, 

although in this case the geographical scope of the crimes investigated and prosecuted may be 

debated, “when jurisdiction cannot be decided exactly because the place is not known or because 

there is doubt – as in this case –, we must consider the judicial precedent of ubiquity, according 

to which “an offence is committed in any of the territories where any of the elements constituting 

the offence are performed. Consequently, the judge of any of them who first initiated the 

proceedings shall be competent, in principle, for the investigation of the case” (Non-jurisdictional 

Agreement of 3 February 2005 of the Plenary of the Criminal Chamber of the Supreme Court). 

Given that the question raised in the appeal is the interpretation that the Criminal Chamber 

of the Supreme Court made of the rules establishing jurisdiction for the investigation and 

prosecution of the facts and offences attributed to the appellant and other defendants, which has 

been repeatedly questioned throughout the proceedings, we will begin our analysis by setting out 

the judicial reasoning that justified the initial assumption, the subsequent extension to other 

persons under investigation, and the maintenance of the subject-matter jurisdiction to prosecute 

the charges. 

 

4.2. Response of the judicial body. 

  

4.2.1. The Criminal Chamber of the Supreme Court assumed and kept its subject-matter 

jurisdiction to investigate and try the actions attributed to the appellant and the other defendants 

of this case, in accordance with the following regulations: 
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(i) Art. 57(1)(2) of the Organic Law on the Judiciary, according to which:  

 

“1. The Criminal Chamber of the Supreme Court shall hear: 2.º The examination and 

trying (...) of any proceedings that might be determined by the Statutes of Autonomy.” 

(ii) Art. 57(2) of the Statute of Autonomy of Catalonia (SAC; Organic Law 6/2006 of 

19 July, on the amendment of the Statute of Autonomy of Catalonia), which lays down 

parliamentary privilege for regional deputies: 

“1. Members of Parliament are inviolable with regard to the votes and opinions they may 

express in exercise of their position. During their term in office, they enjoy legal immunity and 

may not therefore be arrested unless in flagrant offence.  

2. In lawsuits against Members of Parliament, the competent authority is the Supreme 

Court of Justice of Catalonia. Outside the territory of Catalonia, criminal liability is enforceable 

in the same terms before the Criminal Chamber of the Supreme Court”. 

(iii) Art. 17(1) and (2) of the Criminal Procedure Act, regarding the regulation of the 

trial of related offences, establishes that:  

 

“1. Each offence will give rise to the creation of one single case. 

Nevertheless, related offences will be investigated and tried in the same case where the 

joint investigation and evidence of the facts are expedient for its clarification and to determine 

the appropriate liabilities unless this involves excessive complexity or delay to the proceedings. 

2. For the purposes of conferring jurisdiction and distribution of competence, the 

following are considered to be related offences: 

1. 1º Those committed by two or more persons collectively. 

2. 2º Those committed by two or more persons in different places or times if there 

was prior agreement on them. 

3º Those committed as way of perpetrating others or facilitate carrying them out”. 

(iv) Art. 272(2) and (3) of the Criminal Procedure Act, according to which: 

  

“If the defendant must, by special provision of the Law, submit to a particular Court, the 

complaint will be lodged before that Court. 



 26 

    

 

 

The same will be done where there are several defendants for the same crime, or for two 

or more related crimes, and any of them are exceptionally subject to a Court which is not the one, 

as a general rule, called to hear the crime.” 

4.2.2. From the decisions adopted during this case, it can be inferred that the Criminal 

Chamber of the Supreme Court has considered three criteria to establish its subject-matter 

jurisdiction: 

 

i) The prerogative of special parliamentary privilege: right from the beginning and 

during the entire course of the proceedings, one or more persons reported in the criminal 

complaint, who were either investigated prosecuted or finally charged, maintained their status as 

deputies of the Parliament of Catalonia. 

When the Public Prosecution Service brought the criminal proceedings before the 

Supreme Court, all the defendants, but one, were part of the Catalonian Permanent Deputation - 

once the autonomous legislative assembly had been dissolved by Royal Decree 946/2017 of 27 

October, on the calling of elections to the Parliament of Catalonia and their dissolution -. As can 

be seen in the facts of SSTC 4, 9, 11, 23, 36, 38, 97, 193 and 194/2020, once the cases were 

joined by procedural connection, other co-defendants - but not the appellant - stood for the 

elections and were elected to the parliament constituted after the regional elections held on 21 

December 2017. Moreover, during the trial that had started in February 2019 before the Criminal 

Chamber of the Supreme Court and after the general elections of 28 April 2019, some of the 

defendants joined the Spanish Parliament (Cortes Generales) as deputies or senators [Art. 57(2) 

EAC]. Other also run for the elections of 26 May 2019 and were elected as deputies of the 

European Parliament, thus acquiring the prerogatives that the Protocol on the Privileges and 

Immunities of the European Union grants them. 

ii) The geographical location of the alleged acts: as may be seen below, both the 

factual account that supported the initial complaint and the briefs of accusation informed in each 

case of the commission of legally-defined acts outside the territory of the Autonomous 

Community of Catalonia [Art. 57(2) EAC].  

 iii) The assessment of procedural connection between the offences investigated in the 

joined proceedings: the Criminal Chamber of the Supreme Court found that the acts investigated 

in the criminal proceedings against several defendants that did not enjoy parliamentary privilege 

- the appellant was among them - fully matched those investigated in other cases against persons 
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with parliamentary privilege before the Criminal Chamber of the Supreme Court; thus, the 

offences to which they referred were procedurally related and should be investigated and tried in 

a single case [Arts. 17(1) and (2) and 272 LECrim]. 

This is the case described in several decisions on jurisdiction that have been issued in the 

course of the proceedings. In this sense, the main examples are the ruling of 31 October 2017 

(ratified after a reconsideration appeal was filed against it and dismissed in the ruling of 18 

December 2017), admitting the criminal complaint, and the ruling of 27 December 2018, which 

dismissed the motions to decline jurisdiction that were filed by the defendants as pretrial motions 

[Art. 666(1) LECrim]; this ruling was also ratified after the dismissal of another reconsideration 

appeal in ruling the of 18 January 2019.  

4.2.2.1. The initial decision to admit the complaint for the offences of rebellion, 

sedition and embezzlement of public funds (ruling of 31 October 2017) justifies the jurisdiction 

established for the investigation of the alleged acts; the decision identifies first the above-

mentioned rule on parliamentary privilege [Art. 57(2) EAC] and then the other rule by which it 

can be stated that all of the defendants, but one, maintained their parliamentary status at that time 

because they were part of the Permanent Deputation of the already dissolved Legislative 

Assembly of Catalonia [Article 24(d) of the Rules of Procedure of the Parliament of Catalonia]. 

The Chamber then explains that parliamentary privilege does not only consider the 

parliamentary status of the defendants initially investigated (a condition that has never been 

questioned); in order to determine the competent judge, the rule also requires to take into account 

a geographical element – the place where the allegedly unlawful act occurred–, according to 

which the Superior Court of Justice of Catalonia or the Criminal Chamber of the Supreme Court 

will have jurisdiction, depending on whether the acts take place in or outside the territory of the 

Autonomous Community. 

 In order to determine this circumstance, without confirming or proving its existence in 

either way, the Court examines the factual account of alleged criminal acts that is reported in the 

complaint. In its analysis, the Court notes that in section 29 of the facts, entitled “International 

Aspects of the Declaration of Independence of Catalonia”, the Public Prosecution Service locates 

the commission of part of the alleged acts outside the territory of the Autonomous Community 

of Catalonia. 

The prosecutor considers that the holding of a consultation in the form of a referendum 

on the independence of the territory of Catalonia is the key element of the crime of rebellion 

charged on the defendants. He also states that, in its preparatory phase, the Government of the 
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Generalitat, determined to promote and unilaterally hold a referendum consultation, conducted 

an international image campaign aimed at justifying the need for intervention of the international 

community in its secessionist purpose. To this end, in January 2016, it created a “Department of 

Foreign Affairs, International Relations and Transparency”, assigning an important role to 

delegations abroad, whose budget allocation was increased by more than 100% in order to prepare 

for the constituent process of the Catalan Republic. It also focuses on the “Public Diplomacy 

Council of Catalonia” (Diplocat), whose mission was to act as an international “lobby”, carrying 

out activities to spread the independence claim (fora, organised visits, information on the Internet, 

training of activists as observers in electoral processes and contracts with organisations in the 

countries where its headquarters are located to foster and promote the independence claim). 

Among the acts performed abroad, the complaint reports on international websites created 

by the Government of the Generalitat to inform and facilitate participation in the illegal 

consultation; websites that, after their headquarters were judicially closed in Spain, got based in 

third countries to circumvent the control of the Spanish authorities. Delegations abroad are 

accorded a crucial role in the complaint as regards the attempted referendum on independence 

that took place on 1 October 2017: they facilitated the vote of Catalan citizens living abroad, 

created a record and printed forms, collected and guarded the ballots of citizens who decided to 

participate, and also carried out their scrutiny. The Prosecutor also refers to the participation of 

several volunteer observers in the course of the consultation on 1 October, which he considers to 

be the result of the action of “Diplocat”.  

 Other aspects referred to as “international consequences” of the alleged acts are also 

included in the account of the complaint, although the Admission Chamber, upon establishing 

jurisdiction, already determined as a premise that “the outcome of the offence should not be 

confused with the consequences of the offence, even if the nature of the latter may involve the 

destruction of the rule of law”. 

Based on this statement, the Chamber admitting the complaint clarifies that, in accordance 

with the criteria previously set out by the Plenary of the Criminal Chamber of the Supreme Court, 

when the alleged acts are carried out in different places, the offence is deemed to have been 

committed in all the jurisdictions in which an element of the offence has been committed 

(Agreement of 3 February 2005 of the Non-Judicial Plenary of the Criminal Chamber); thus the 

subject-matter jurisdiction is conferred on the judge of any of the territorial jurisdictions who first 

initiated the investigatory stage of the proceedings. 
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The analysed decision concludes by pointing out that “the account that serves as a factual 

support to the complaint filed by the Public Prosecution Service (...) draws from the premise of a 

coordinated strategy aimed at declaring independence, leaded by ideologically-related authorities 

from the government, the parliament and social movements, each of whom would have 

contributed to this purpose from the scope of their respective roles. The existence of actions 

carried out outside Spain and apparently aimed at turning the independence plan into a reality 

allows us to confirm, (...) for the sole purpose of determining the subject-matter jurisdiction, the 

geographical reference by which Article 57(2) of the Statute of Autonomy of Catalonia 

establishes the jurisdiction of this Chamber. When assessing the actual significance of each of 

the individual actions, the multi-person nature of the offence of rebellion perfectly explains the 

division of tasks in which the same purpose that encourages action -the declaration of 

independence of Catalonia- allows for very different contributions that are executed in different 

geographical points precisely for this reason”. 

Finally, regarding the decision to take on the subject-matter jurisdiction for the 

investigation of the acts that gave rise to the complaint, the Chamber states that “the investigatory 

stage will serve to reveal whether this Chamber should establish jurisdiction, as the Public 

Prosecutor suggests, to hear those acts that have been initially processed in other courts, but which 

have an inseparable nature from those that will be investigated here and prosecuted, where 

appropriate”. 

  

4.2.2.2. Following this procedural connection criterion, the Investigating Judge 

issued a ruling dated 24 November 2017 by which he extended the investigation to individuals 

that did not enjoy parliamentary privilege at that moment. In particular, the president of the 

Catalan National Assembly and the appellant, who was the president of the association Òmniun 

Cultural at that time. The judge also extended it to those who had been members of the 

Government of the Generalitat of Catalonia in the previous parliamentary term, which had been 

already dissolved. Shortly afterwards, by ruling of 22 December 2017, the investigation was 

extended “to the presidents and spokespersons of the independent parliamentary groups of the 

dissolved Parliament of Catalonia”. 

Expanding jurisdiction to new non-privileged individuals under investigation was 

justified because the acts reported in the various proceedings were exactly the same and also 

because there were grounds to think that “a coordinated strategy might exist with the aim of 

declaring independence and with ideologically-related authorities from the government, the 
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parliament and social movements as its leaders, each of whom would have contributed to this 

purpose from the scope of their respective roles”. 

The Investigating Judge considered that the acts committed by persons not obliged by 

parliamentary privilege had an inseparable substantive connection with the behaviour attributed 

to individuals with parliamentary privilege [Art. 57(2) EAC]. He added that the unification of the 

proceedings in a single case before the Criminal Chamber of the Supreme Court was justified by 

a functional purpose “focused on facilitating the process and solving the problems arising from 

the inseparability of the prosecution, which is specially manifested in all those cases in which the 

subject matter of the proceedings consists of a single criminal act, with a plurality of alleged 

participants, as specifically referred to in paragraphs 1 and 2 of Article 17 LECrim”. 

He concluded by arguing that: “even if it is clear that the involvement of the different 

players has had its own relevance, the factor that really signals a clear need for a joint prosecution 

is that a pronouncement cannot be reached on the subject matter of the proceedings if the actions 

performed by the defendants and the intentions that inspired them are not analysed in a 

comprehensive manner. That is, a procedural group that necessarily affects jurisdiction and is 

expressly provided for in our legal system in Article 272 LECrim”. 

  

4.2.2.3. In turn, through a ruling of 27 December 2018 - which was confirmed after 

the dismissal of a reconsideration appeal in a ruling of 18 January 2019 - by which all the motions 

to decline jurisdiction that were filed by the defendants were dismissed, and after the ratification 

of the conclusion of the preliminary criminal investigation, the commencement of the trial and 

the submission of the briefs of accusation, the trial chamber referred to the criteria set out in the 

previous decisions issued at the pre-trial stage, and now applied them to the facts reported in the 

accusatory pleadings.  

The Chamber understands that in our procedural system “criminal proceedings are 

crystallised progressively”, as they are initially drafted with the crime report or the criminal 

complaint and take shape as investigations progress; it also considers that “the prosecution order 

allows the Investigating Judge to declare the factual elements on which the jurisdiction of the 

court is to be based, also within the sphere of prima facie evidence”. For the Chamber, “that 

subject matter is provisionally set out in the conclusions and that gives way to the commencement 

of the trial”. For this reason, “the procedural stage of the case –processing of the pretrial motions– 

defines a renewed procedural framework that requires the prosecution body to weigh whether the 
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premises on which our jurisdiction falls are still present or if, on the contrary, they advise their 

review”. The Chamber goes on to highlight that such a review, once the public and private 

prosecution have presented their provisional pleadings, must be carried out exclusively on the 

basis of the factual assertion that supports it. Thus, the content of the charges is the element that 

makes it possible to determine the prosecution body, as they add to the proceedings the factual 

account that will be the object of its analysis and associates the intended determination of the 

crime and the applicable penalty to that account, in the event that the acts alleged by the 

prosecution are later proved at the trial. 

To this extent, the Chamber states in its decision that both the charge by the Public 

Prosecution Service and the private prosecution, and the factual account on which the charge for 

the offence of embezzlement of public funds is based (the appellant has not been accused of this 

charge), also include facts that occurred beyond the border of the Catalan Autonomous 

Community [paragraph 3(1), LG 3]. However, it is not relevant that the prosecution order did not 

provisionally refer to the acts performed outside Spain, as the factual account of the prosecution 

order does not shut the door on the possibility to charge for acts that, though not odd, are closely 

related to that factual account. 

 As recorded in the accusatory pleadings, the acts performed outside the territory of 

Catalonia by some of the investigated people, who are now defendants, are, in short, the 

following: the specific initiatives to seek international legitimacy through the creation of State 

structures, including external action structures aimed at preparing, financing and legitimising the 

holding of the referendum, with funding for actions carried out outside Spain, including a contract 

to place an advert on a conference about the consultation in various international print media with 

the purpose of “internationalising” the consultation; all these actions served the independence 

claim; Reference is again made to the creation of the Department of Foreign Affairs of the 

Generalitat, the increase of foreign delegations in European countries, the EU and the US, and 

the launch of an international image campaign led by “Diplocat”, a public-private consortium 

that would act in full liaison with the Catalan government in the form of a diplomatic corps, which 

signed contracts outside Spain with mediators and consultants who would facilitate meetings that 

were considered useful to promote acceptance of the referendum; Òmnium Cultural would have 

also assisted in such activities; reference is also made to the creation and maintenance of 

international websites aimed at the internationalisation of the independence process; regarding 

the activities with the same purpose, the prosecutions also include the recruitment and financing 

of international experts and observers to give an appearance of normality to the purported vote. 
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According to the prosecutions, the conducts described, in addition to cooperating in the illegal 

unilateral independence plan (which they described as a crime of rebellion), would constitute an 

offence of embezzlement of public funds. 

The Chamber concluded by stating that: “the jurisdiction of this Chamber to try the acts 

subject to prosecution is derived from the account provided by the Public Prosecutor, the State’s 

Attorney and the private prosecution to justify the criminal charges of rebellion and 

embezzlement of public funds. Articles 57(2) of the Statute of Autonomy of Catalonia and 

73(3)(a) of the Organic Law on the Judiciary (LOPJ) do not admit any other outcome when the 

prosecutions situate the events outside the autonomous region of Catalonia”. The conclusions 

consider the perspective of the so-called “judicial precedent of ubiquity”, according to which an 

offence is committed in any of the territories where any of the objective or subjective elements 

constituting the offence are performed and therefore, “the Public Prosecutor’s attribution to a 

number of defendants of completed acts that are not necessarily violent but are associated with 

the element of intention of the offence for which charges are brought [cf. Article 472(5)], justifies 

the application of Article 57(2) of the Statute of Autonomy that designates this Court as the 

competent body to investigate and try acts performed outside the territory of the autonomous 

region”. 

 To the Chamber, the above is without prejudice to the fact that other autonomous 

communities, like the Catalan, have delegations abroad, since what is relevant is not their 

existence, but the charge that they were put to the service of secessionist purposes. It also rejects 

the possibility to question whether the outcome of the offences of embezzlement for which 

charges are made occurred outside the Catalan territory, given the principle of property unity that 

inspires the regulation of the assets of public administrations. 

And by specifically analysing the previous case law that was invoked as an element for 

comparison, it concludes that, given the offences investigated in those precedents, these cases are 

objectively different, so that the establishment of jurisdiction challenged does not contradict the 

decisions to which the defences of the accused refer (rulings issued by the Criminal Chamber on 

12 November 2014 and 26 April 2006). Nor does it consider the content of the previous decisions 

from other courts – especially the Superior Court of Justice of Catalonia – a sufficient element 

for comparison, since the reasoned criterion of the Chamber that it applied to its decision is not 

linked to those used by other judicial bodies when dealing with the cases that have been brought 

to them. 
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Finally, by considering the collective nature and the subjectively plural structure of some 

of the crimes charged objectively, the Chamber favours the inseparability of the acts subject to 

judicial assessment, a circumstance which advises and justifies the joint prosecution of the 

defendants with and without parliamentary privilege. In that sense, it adds that “(...) the structure 

of the offences for which charges are made is incompatible with a separate prosecution by 

different courts. The inseparability of the act –as described by the Prosecutor– calls for the 

avoidance of the artificial fragmentation of the subject matter of the proceedings, in order to 

prevent extreme complexity in prosecuting acts that are classified as offences of rebellion and 

embezzlement which, in their legal configuration, are presented as a single aggravated offence 

[cf. Arts. 472 and 473(2) CC]”.  

  

4.2.2.4. The same criteria were used in the judgment of conviction of 14 October 

2019, when justifying the dismissal of the previous issues raised by some defendants [LG (A), 

14] who, by claiming once again the violation of their right to a legally-predetermined judge, 

contested the jurisdiction of the prosecution chamber. By referring to the above-mentioned 

rulings, the Chamber complemented the decision to maintain its jurisdiction of prosecution by 

arguing more extensively on the validity and basis of the judicial precedent of ubiquity; on the 

collective nature of the offences of rebellion and sedition as a distinguishing element from the 

charges made in this case against the precedents claimed by the defences as an element of 

comparison; on the inseparability of the case regarding the charge of rebellion and embezzlement 

of public funds, given the material or instrumental connection of the acts and offences charged; 

and finally, on the non-binding nature that the case law from a Superior Court of Justice has for 

the Supreme Court. The judgment of conviction was ratified in the same terms after the motions 

to vacate proceedings filed by the convicted defendants were dismissed (ruling of 29 January 

2020). 

4.3. Case-law Doctrine. 

 

The approach used by the appellant for amparo in his complaint is essentially identical to 

the one analysed by the Plenary in recent Constitutional Court Judgments 34/2021 of 17 February; 

and 91/2021 of 22 April, which decide on the claims for amparo filed by two other co-defendants 

that were convicted in the same criminal case. Thus, the constitutional doctrine now summarised 

fully matches the doctrine of those decisions. 
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A) The constitutional right to a legally-predetermined judge is a necessary 

consequence of the principle of division of powers. It is recognised in Article 24(2) SC in favour 

of all citizens and it applies both to the judicial body and to its members. This Court has had the 

opportunity to determine the basis and content of the invoked right since it started issuing its first 

decisions (STC 47/1983 of 31 May, LG 2). 

In accordance with this doctrine, we have reiterated that its content requires, first, that the 

judicial body to which a dispute is assigned must have been created in advance by the legal norm, 

that the legislation has vested it with jurisdiction and competence prior to the act of the judicial 

proceedings, and that its organic and procedural regime does not enable it to be qualified as a 

special or exceptional body. 

 The generality and abstraction of the legal criteria for the conferral of jurisdiction ensures 

the absence of ad hoc judges; the existence of those criteria prior to the case to be tried ensures 

that once the judge of a particular case has been established by virtue of the application of the 

jurisdictional rules laid down in the laws, he or she may not be deprived of the hearing of the case 

by any decisions taken by governmental bodies (STC 101/1984 of 8 November, LG 4; STC 

199/1987 of 16 December, LG 8). 

Secondly, with regard to its members, this right also ensures that the composition of the 

judicial body is determined by law and, moreover, that the legally established procedure for the 

appointment of the members to constitute the relevant body is followed in each specific case 

(SSTC 47/1983 of 31 May, LG 2; and 93/1988 of 24 May, LG 4). This guarantee would not be 

effective if the legal determination of the judicial body was enough and its components could be 

arbitrarily appointed or altered; after all, they are the ones that will exercise their intellectual and 

volitional powers in the decisions to be taken. 

Both of these requirements, which are an objective source of legitimisation of their 

function, seek to guarantee the independence and impartiality of the judicial bodies, which 

constitutes the direct interest protected by the right to a legally-predetermined judge; this right is 

also expressly proclaimed, but with a different wording, in Article 14(1) of the International 

Covenant on Civil and Political Rights and in Article 6(1) of the Convention for the Protection 

of Human Rights and Fundamental Freedoms, as we will discuss below. 

Given the terms of the debate raised in the appeal, as the question only regards the 

jurisdiction of the Criminal Chamber of the Supreme Court to investigate and prosecute the acts 

attributed to the appellant, among others, it is appropriate to recall that even if the determination 
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of the judicial body competent to hear a case always requires to be subsumed in the previous 

general rule that confers jurisdiction, the case law of the Court has also established from its first 

decisions that the provision included in Article 24(2) SC is not intended to clear out questions of 

jurisdiction or jurisdictional disputes in a final instance (STC 49/1983 of 1 June, LG 8). 

 It is not for this Court to decide in amparo mere matters of jurisdiction between organs 

that belong to the ordinary jurisdiction, as the way in which the legal criteria for the delimitation 

of competences between them are applied is not a matter that is subject by itself to the 

fundamental right recognised by Article 24(2) SC (SSTC 43/1985 of 22 March, LG 2; and 

93/1988, cited above). In this regard, we have reiterated that “the content of the right to a legally-

predetermined judge cannot be confused with the right to have rules on the distribution of 

jurisdiction between courts interpreted in a certain sense”. The attribution of the exercise of 

jurisdictional power in all types of proceedings made by Article 117(3) of the Constitution in 

favour of courts and tribunals, in accordance with the rules of jurisdiction and procedure 

established by law, implies that “the interpretation of the rules governing jurisdiction and, 

therefore, the determination of which body is competent, is a matter which corresponds 

exclusively to the Courts of ordinary jurisdiction, and the application criteria for the jurisdictional 

delimitation between the various courts and tribunals do not constitute by themselves a matter 

that may be subject to the right to a legally-predetermined judge” (STC 183/1999 of 11 October, 

LG 2, quoting previous ones). 

Regarding this aspect, we have recognised that the right to a legally-predetermined judge 

may be called into question when a matter is unduly and unjustifiably removed from the judge 

legally appointed to hear it, manipulating the wording of the rules on the conferral of jurisdiction 

with patent arbitrariness. In order to avoid such undesirable effect, although it is not for the 

Constitutional Court to judge the correctness or misconception of the judicial body in the process 

of selecting and interpreting the applicable rule, it is though responsible for reviewing in its 

analysis that the interpretation and application of the jurisdictional rules carried out by the 

ordinary court is based on law, i.e. that its application is non-arbitrary, manifestly unreasonable 

or that is does not arise from a patent factual error (ATC 262/1994 of 3 October, LG 1; or STC 

70/2007 of 16 April, LG 4). If that were the case, such inappropriate application of the rule would 

not be taking into account the legislative monopoly that exists to determine the judicial body that 

should hear the case in advance. 
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B) Since they form part of a common European culture, the criteria that define the 

Court’s doctrine on the need for the legal predetermination of judicial bodies, their members and 

their jurisdictions, are similar to those which derive from the case law of the European Court of 

Human Rights (ECHR) from its first rulings onwards. 

 The similarity extends not only to the definition of the content of the law and its basis, 

but also to the analysis criterion used to address the complaints that have been submitted to it in 

this matter. 

According to the provisions laid down in Art. 6(1) ECHR: “Everyone is entitled to a fair 

and public hearing within a reasonable time by an independent and impartial tribunal established 

by law (...)”. The European Court has pointed out that the latter expression reflects the principle 

of the rule of law, since a judicial body not established according to the will of the legislator 

would necessarily lack the legitimacy required in a democratic society to hear the case of an 

individual. The requirement of legal foreseeability extends both to the body itself and to its 

members and, as such, it covers the interpretation and application of the rules relating to the 

mandates, incompatibilities and recusal of judges (Cases Bulut v. Austria of 22 February 1996, § 

29; Coëme and others v. Belgium of 22 June 2000 and Lavents v. Latvia of 28 November 2002).  

In other decisions (case DMD GROUP, A.S. v. Slovakia of 5 October 2010), the ECtHR 

pointed out that the object of the term “established by law” is to ensure “that the judicial 

organisation in a democratic society does not depend on the discretion of the executive, but that 

it is regulated by law emanating from Parliament” (see Zand v. Austria, Commission’s report of 

12 October 1978). Nor, in countries where the law is codified, can organisation of the judicial 

system be left to the discretion of the judicial authorities, although this does not mean that the 

courts do not have some latitude to interpret the relevant national legislation (see Coëme and 

others, cited above, § 98, and Savino and others v. Italy of 28 April 2009. Even if it is in the first 

place for the national courts themselves to interpret the provisions of domestic law, failure to 

comply with these provisions gives rise to a violation of Article 6(1) ECtHR when there has been 

a flagrant violation of domestic law, but not when there is a slight disagreement on the 

interpretation of the rules on jurisdiction (Lavents v. Latvia, 28 November 2002).  

In this respect the Court also reiterates that Article 6 ECHR does not grant the defendant 

a right to choose the jurisdiction of a court. Therefore, in order to protect the analysed right, the 

Court’s task is limited to examining whether reasonable (and not arbitrary) grounds existed for 
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the authorities to establish jurisdiction (Case of Jorgic v. Germany of 12 July 2007, §§ 64-72; 

relating to prosecution for acts of genocide committed outside Germany). 

 

4.4. Resolution of the complaint. 

 

4.4.1. As noted above, the appellant’s analysis of the complaint allows us to distinguish 

three core grounds from which he supports the alleged violation of the right to a legally-

predetermined judge. 

a) First, the appellant maintains that the Supreme Court has given itself jurisdiction 

for the investigation and prosecution of the criminal case by modifying the criterion previously 

established in various decisions cited as a reference, and departing from the criterion used by the 

Superior Court of Justice of Catalonia in previous cases. 

b) Second, it differs from several of the criteria used by the Chamber to assert its own 

jurisdiction to investigate and try the case. 

c) Finally, it considers that the provision laid down in Art. 21 LECrim is 

unconstitutional. According to this provision, the Criminal Chamber of the Supreme Court may 

not form or advocate jurisdictions and no judge, court or party may advocate them against it. The 

appellant considers this rule to be repealed by the Constitution, since he considers it contrary to 

the content of the right to the legally-predetermined judge. 

On the basis of the specific aspect of the fundamental right claimed by the appellant and 

the case-law doctrine on its content, which has been described in the previous third legal ground 

of this decision, the question that we have to resolve is whether the judicial decisions by which 

the Criminal Chamber of the Supreme Court established its own jurisdiction to investigate the 

facts reported in the complaint –jurisdiction that was extended to persons with no parliamentary 

privilege for reasons of procedural connection and inseparability of the case, and which was also 

later maintained to prosecute the acts that supported the charges– were based on a reasoning 

considered as arbitrary, unreasonable or based on a patent error resulting from the proceedings. 

As we have said before, only when it can be affirmed that the case has been taken away without 

reason from the competent judicial body, by manipulating the legal and applicable rules in an 

arbitrary way, will the controversy submitted by the appellant have constitutional significance, 

apart from expressing a reasoned difference of criterion with the judicial interpretation of the 

applicable procedural law. 
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Given the progressive delimitation of its subject matter, we must give preliminary 

consideration to the particularities of the development of the criminal proceedings regarding the 

determination of jurisdiction. In our legal system, the requirement of criminal liability for any 

investigated person can only be based on an initial factual and criminal attribution expressed by 

reference to two parameters: acts allegedly committed and their provisional determination as an 

offence. On this premise, the acts attributed must be investigated, verified and, where appropriate, 

declared as proven. Moreover, the legal determination is provisional during the investigation and 

intermediate stages (SSTC 20/1987 of 19 February, LG 4; and 186/1990 of 15 November, LG 4). 

Only after the evidence is examined by both parties in a public trial, if charges are maintained, 

can the prosecution body declare the alleged acts as criminal after subsuming them in the 

appropriate criminal offence. 

After briefly describing the development of the criminal proceedings, it is beyond dispute 

that the initial assessment of the subject-matter jurisdiction to investigate the case can only have 

as reference the acts reported in the criminal complaint or their provisional determination. Nor 

can it be disputed that the joinder of cases based on their procedural connection, with the 

corresponding subjective extension of the scope of investigation and prosecution, is expressly 

provided for by law and is intended to facilitate the clarification of complex facts and to determine 

the criminal liability arising in the case of multiple-subject offences more easily. Finally, 

jurisdiction for prosecution is determined by law on the basis of the factual charges and 

accusatory pleadings of the actions made by the prosecutions. 

On the basis of these criteria and the scope of control that this court is responsible for to 

guarantee the right to a legally-predetermined judge, we will analyse each of the decisions that 

led the Criminal Chamber of the Supreme Court to establish its own jurisdiction at the 

investigation, to extend it to persons with no parliamentary privilege and to maintain it to 

prosecute the acts that supported the charges.  

  

4.4.2. When the complaint was admitted (ruling of 31 October 2017), in order to 

establish its own jurisdiction, unless the Chamber had considered that the facts on which it was 

grounded were manifestly false or did not constitute a crime (Arts. 269 and 313 LECrim), the 

Chamber could only consider the factual account of the criminal complaint and its relationship 

with the provisional determination claimed by the plaintiff (crimes of rebellion, sedition, and 
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embezzlement of public funds). Based on the factual account and the determination of the crime, 

given the parliamentary status of several defendants, their special parliamentary privilege and the 

place of commission of the acts attributed to them were decisive in the light of the special rule 

set out in Art. 57(2) EAC. 

Therefore, we cannot share with the appellant that the initial establishment of the 

jurisdiction to investigate, on the basis of the above parameters, has rested on assessments or 

reasoning that may be described as arbitrary, manifestly unreasonable or which are the result of 

a patent error derived from the proceedings. 

The legal criteria used by the Criminal Chamber of the Supreme Court –which are 

extensively described in previous grounds– show that the core elements of the rules on the 

conferral of jurisdiction have been taken into consideration: special parliamentary privilege, place 

where the alleged crime was committed and procedural connection resulting from the need to 

jointly clarify and assess the various acts attributed to the persons under investigation. 

On the one hand, the Chamber took into account the factual excerpts of the complaint 

describing what it calls “International Aspects of the Declaration of Independence”, where the 

events occurred outside the territory of Catalonia are described as alleged offences. In this regard, 

the resolution highlights the complex nature of the alleged acts —a collective and multi-person 

nature—, which were exposed by the Public Prosecution Service as a result of a coordinated 

strategy with a clear purpose: the declaration of independence of part of the Spanish territory. 

The consideration that a plurality of persons participated in the acts charged in a 

coordinated manner is precisely the reason why the Court decided to interrelate acts occurred in 

and outside the territory of Catalonia in the same proceedings, since all these acts were presented 

to the Court as a result of a division of tasks with the same purpose as the reported acts. 

 These acts were different, but their investigation could not be divided into several 

proceedings without distorting the global perspective from which they had to be observed, both 

at the investigation and prosecution stages. 

Therefore, this reasoning relates to the acts charged, the place where they allegedly 

occurred, the provisional determination indicated in the complaint and the right to parliamentary 

privilege of several defendants. As such, it is not based on non–existent or patently erroneous 

premises. The development of its arguments is not illogical, nor does it deviate from the sense of 

the rule applied; rather, by ruling out the objective identity of the arguments invoked by the 

appellant, the reasoning lies on other case-law precedents, with express reference to a non-

jurisdictional agreement of the Plenary of the Criminal Chamber of the Supreme Court which, 
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already in 2005, accepted the so-called “judicial precedent of ubiquity”, which has been described 

above and is applicable to those cases in which an offence is committed in several territorial 

jurisdictions. The use of new case law criteria for a complex case such as the one that was under 

investigation is not enough to consider that it was the object of arbitrary manipulation. The 

appellant disagrees with the criteria used to extend the joint perpetration to those who carried out 

tasks with the same purpose as the defendants; however, given the nature and characteristics of 

the crimes of rebellion and sedition charged (collective, multiple-subject and with an interrupted 

outcome), such divergence does not constitute a sufficient parameter in Law to justify the 

violation herein analysed, nor does it allow an assessment of the arbitrariness he claims in the 

treatment of the present case. 

The complaint expressed using the solution given to previous prosecuted criminal actions 

as a term of comparison is not well-founded either; as the Criminal Chamber of the Supreme 

Court has extensively argued in rejecting the motion to decline jurisdiction, the important thing 

is that these are separate cases referring to different facts, which cannot be used as a valid 

comparison term to challenge the decision taken in the present case. This reasoning is not based 

on the crimes charged but on the facts that support this classification. In the criminal conducts 

proposed in the complaint as a term of comparison, the charge was based on different facts, and 

did not extend to the criminal offences that have been prosecuted in the present criminal case, 

which are linked to each other. In any case, the appellant does not manifest his disagreement in 

this respect and does not make the slightest effort to argue the express reply he has received from 

the Supreme Court on this issue. 

 In conclusion, with regard to the conferral of jurisdiction for the investigation of the 

offence, the conclusion reached is a logical consequence of the legal reasons given and does not 

imply an arbitrary manipulation of the rule of distribution of jurisdictions; therefore, the alleged 

violation must be dismissed. 

4.4.3. As stated above, the subjective extension of the jurisdiction to the appellant and to 

other persons with no parliamentary privilege was agreed in a ruling issued by the Investigating 

Judge on 24 November 2017. Although the appellant was not entitled to parliamentary privilege 

at that time, the investigation and prosecution of the appellant by the Criminal Chamber of the 

Supreme Court was explicitly and specifically provided for by the rules of the LECrim, which 

set out the joint prosecution in a single case of related offences whose inseparability is observed 

[Articles 17(1) and (2); and Art. 272 LECrim].  
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It is not possible to share the statement made in the complaint, according to which this 

assessment is based on the need for joint prosecution of the crimes of rebellion and 

embezzlement, since the investigation and prosecution for the crime of rebellion, given its 

complex and multi-person nature, already justified, in itself, the related procedural connection 

and the joinder of cases. These are procedural rules applied daily and ordinarily in our legal reality 

when a single act is committed by two or more persons assembled, or a crime is a means for the 

commission of another crime or to facilitate its execution, or, finally, when it is appreciated that 

there is a prior agreement for the commission of a multi-person offence in different places or 

times [Art. 17(1) and (3) LECrim]. 

4.4.4. C) Similarly, the violation associated to the ruling of 28 December 2018, 

which dismissed the different motions to decline jurisdictions, must also be rejected. Their 

reasoning is similar and insists on the grounds that have already been exposed. The only 

difference in their examination lies in the fact that the jurisdiction to prosecute was now 

determined in the light of the factual account that served as basis for the provisional charges. In 

a reasoned way, the court maintained its previous criterion by finding that both the charge for the 

crime of rebellion and sedition, and the factual account on which the accusation for embezzlement 

of public funds is based (the appellant was not charged with this crime), presented facts that 

occurred beyond the borders of the Autonomous Community of Catalonia. 

 In short, the conferral of jurisdiction to try constantly found its basis on the elements 

defining the statutory rule on conferral of jurisdiction in the Statute of Autonomy of Catalonia. 

The consideration that the persons investigated, and then accused, were charged with acts 

committed inside and outside the territory of Catalonia that were relevant to determine them as 

crimes of rebellion, sedition and embezzlement of public funds, was supported by data confirmed 

at the investigation. This assessment, which constitutes the core element of dissent expressed in 

the appeal for amparo, was not based on a reasoning that was arbitrary, unreasonable due to its 

logical inconsistency, outside the meaning of the rule, or based on a patent error, since, in the 

latter sense, the acts charged by the accusers, and not the acts committed, were the ones assessed. 

It was not legally feasible that, at that procedural stage, i.e. before examining the evidence 

for and against, the prosecution chamber was able to disregard the acts reported by the plaintiff 

to determine its subject-matter jurisdiction, since the plaintiff is the one that defines the objective 

framework from which jurisdiction is to be established, unless it is manifestly unjustified or far-

fetched. 
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As evidenced above, it makes sense that the Criminal Chamber of the Supreme Court, as 

the judicial body established by law to hold autonomous deputies liable for an offence when the 

acts attributed to them take place outside the territory of Catalonia – as set out in the Statute of 

Autonomy of Catalonia – allows as to reasonably confirm that it is also the judicial body 

responsible to investigate and prosecute the criminal proceedings against them in these cases; this 

takes us to the conclusion that the decisions challenged in amparo did not violate the appellant’s 

right to a legally-predetermined judge. 

4.4.5. When reasoning the alleged violation of the right to a legally-predetermined judge, 

the appellant indicates the unconstitutionality of Art. 21(1) LECrim, insofar as it prevents the 

filing of jurisdictional disputes against the Supreme Court in criminal procedures. This legal 

prohibition is presented in the appeal as a basis that the Supreme Court used to establish its own 

jurisdiction. However, the previous considerations expressed in this decision are sufficient to 

emphasise that the aforementioned legal prohibition is not the basis of the conferral of 

jurisdiction; the real basis are the reasons already outlined and assessed. 

In this regard, it is necessary to recall that, although the appeal for amparo has not 

generally been designed for the prosecution of the rules applied by the courts, our doctrine 

sometimes authorises such procedure, for example, when the violation of a fundamental right is 

alleged regarding the application of a precept, among others. In STC 34/2011 of 28 March, LG 

1, we had the chance to point out that “the appeal for amparo does not seek to refine the legal 

system, since its object is limited to redressing any fundamental rights infringed by any actions 

carried out by public authorities and consequently, this appeal is not the appropriate way to 

challenge regulatory provisions if they are not linked to the specific and effective violation of a 

fundamental right (as we have been saying since STC 40/1982 of 30 June, LG 3); and then at 

SSTC 54/2006 of 27 February, LG 3 and 34/2011 of 28 March, LG 1)”. However, we have also 

said that “with this connection present, this Court is able to examine the content of any general 

provision in amparo proceedings, either to try the interpretation that the judicial bodies have 

made of that provision, or to assess whether the specific violation of fundamental rights and 

freedoms stems from the provision itself”. 

Consequently, the logical condition which would justify the abstract prosecution of the 

regulatory provision whose constitutionality is challenged in these amparo proceedings is not 

valid in this case, since the provision in question does not in any way constitute the ratio of the 

conferred jurisdiction which is contested here. 
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In addition, we should highlight that this issue is not raised in the statement of defence, in 

the motion to decline jurisdiction or in the complaint by which the appellant - ex Art. 241 LOPJ 

– requested the vacation of the judgment of conviction, which disregards the subsidiarity 

requirements governing the amparo proceedings; therefore, we cannot take any decision on this 

issue. Otherwise, as stated in the appeal, since this is not an exceptional criminal rule (art. 52 

LOPJ), we do not consider either that the right to a legally-predetermined judge includes or 

requires the possibility of questioning the jurisdiction previously determined before a different or 

functionally superior court, even less when that jurisdiction has been established by the Supreme 

Court itself. In any case, the consequences of this intervention by the Criminal Chamber in single-

instance proceedings constitute the subject of the complaint that we will address below. 

Therefore, this ground for amparo must be dismissed.  

  

5. The right to appeal to a higher court in criminal matters processed before the 

Supremo Court when acting as a court of first and last resort. 

 

The dismissal of the previous ground of amparo entails the dismissal of the ground that 

the appellant brought by procedural connection: the undue limitation of the right to appeal to a 

higher court in criminal matters. The appellant has seen that the investigation and prosecution of 

the charges against him were transferred to the Criminal Chamber of the Supreme Court because 

some of the other defendants charged in the same case enjoyed the parliamentary privilege 

provided for in Article 57(2) EAC, and also because the Court found that a procedural connection 

and factual coincidence existed between the acts attributed to the defendants with parliamentary 

privilege and the appellant. 

As stated in the contested judgment, this Court already dealt with this issue in previous 

decisions (inter alia, SSTC 51/1985 of 10 April, LG 3; 136/1999 of 20 July, LG 11; and 64/2001 

of 17 March, LG 5). It has particularly done so when it dismissed the same complaint filed in 

amparo by two co-defendants of the same criminal process (SSTC 34/2021 of 17 February; and 

91/2021 of 22 April). In the aforementioned decisions, the issue raised has already been resolved 

by this Court in the opposite sense to the one that the appellant is looking for. Thus, given that 

the issue at trial is very similar to the ones previously solved by this Court, we should insist on 

the already established doctrine. We have affirmed in our doctrine that the guarantee involved in 

the investigation and prosecution of the case by the highest court in criminal matters [Art. 123(1) 

SC] partly integrates – access to a judicial instance higher than the one that normally prosecutes 
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this type of conflicts – and replaces – possibility of a second decision – the guarantee now invoked 

by the appellant, which precisely presumes that the first instance should not be the highest 

instance in criminal matters. We have pointed out that the right of any convicted person “to 

submit the decision and sentence to a higher court in accordance with the law” in the terms 

expressed in Art. 14(5) of the International Covenant on Economic, Social and Cultural Rights 

integrates the right to a public trial with full guarantees recognised in Article 24(2) SC. However, 

this is without prejudice to the fact that, in cases of parliamentary privilege before the Supreme 

Court, even when, in the light of the procedural rules of connection, the prosecution in a single 

instance extends to persons without parliamentary privilege, the restriction of their right to submit 

the determination of guilt and the sentence imposed before a higher court is sufficiently justified. 

Such consideration is based on two constitutionally relevant values. On the one hand, the 

protection of parliamentary privilege, which acts as an instrument to safeguard the institutional 

independence of both the affected legislative assembly and the Judiciary itself, in order to 

preserve a certain balance between powers and, at the same time, guarantee the most effective 

form of resistance against the potential implications of the court ruling as regards the make-up of 

Parliament, when prosecuting the case before the Supreme Court, the highest judiciary body in 

all branches of justice, is compulsory (STC 69/2001 of 17 March, LG 6). And secondly, it lies on 

the inseparability of the case, a point we have already reasoned: Thus, it meets the requirements 

for the proper administration of justice in criminal matters, including the need to coordinate the 

assessment of the acts and the responsibilities of the participants when perpetration of the offence 

is attributed to the concurrence of more than one person or act. 

As this Court noted in its STC 51/1985, there are certain cases in which the guarantee 

offered by the submission of a judgment of conviction to a higher court can be duly satisfied 

without the need for an independent appeal as such. In the above-mentioned decision, we found 

that “there was no violation of the right to review the sentence when the sentence was handed 

down in a single instance by the Supreme Court”. Article 6 ECHR itself does not expressly 

establish the fundamental right considered here, although it is indeed recognised in Article 2 of 

its Protocol No. 7 (of 22 November 1984, signed by Spain on 19 March 1985; its instrument of 

ratification of 28 August 2009 was published in the Official State Gazette on 15 October of that 

year). This addendum reflects the content of the right embodied in Article 14(5) of the 

International Covenant on Civil and Political Rights, whose influence has been decisive on this 

matter (STC 42/1982). At the same time, however, the Protocol provides for a significant 
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exception in this case, as its wording admits that the laws of the Contracting States may exclude 

it “when the person concerned was tried in the first instance by the highest court”, among other 

examples. That is the case in these proceedings, since the appellant has been tried in the first 

instance by the Supreme Court, the highest court in all branches of justice (Article 123 SC), 

against whose decisions no ordinary appeal lies. In this case, this circumstance justifies that the 

invoked limitation of the right to appeal to a higher court in criminal matters to review the 

judgment and the sentence cannot be considered as undue; therefore, this ground for amparo must 

be dismissed.  

  

6. The rights of defence and to not be discriminated against on the basis of language. 

 

6.1. Positions of the parties. 

 

The appellant complains of the impossibility of conducting the trial in the Catalan 

language as part of his ground for amparo regarding the violation to a legally-predetermined 

judge [Article 24(2) SC] since, in his view, this is an effect associated with the conferral of 

jurisdiction by the Supreme Court. 

The complaint, which we now summarise here, provides reasons on the existence of a 

violation of an alleged fundamental right to the use of the Catalan language. In particular, as 

indicated in detail in the facts of this judgment, he argues that the offer by the Supreme Court of 

a system of consecutive interpreting, rather than simultaneous interpreting as had been requested, 

is based on a partial and deviant understanding of the principle of the public nature of judicial 

proceedings, since the latter “can never limit the procedural rights of the defendant”; also, he 

argues that the judgment reveals a “confusion between the prohibition against the denial of a 

proper defence” and “the right (or guarantees) of self-defence”, in which the parties based their 

request. In his opinion, the linguistic rights of the defendants were not adequately weighted, 

“since the reasons are based on external principles (publicity and defencelessness) and end up 

concluding that linguistic rights were not violated”. After this, he argues that the reason according 

to which the seat of the Supreme Court - outside the territory of Catalonia - justifies the exclusion 

of the possibility to use Catalan, is not “evident”, that the official status of this language was 

highlighted in STC 31/2010, and that, although the Constitution does not identify linguistic rights 

as fundamental rights, “certain fundamental rights may present linguistic content”, i.e. the right 

to effective judicial protection, the right to education or the right to privacy. He also adds the 
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mandate of Art. 10(2) SC and the recognition that the Constitutional Court made when it declared 

that “the connection between the use of a language and the exercise of a fundamental right may 

adjust the interpretation and application of the limiting legal provisions” (SSTC 48 and 49/2000). 

The State’s attorney denies the merits of this complaint by rejecting that the right to use 

the Catalan language constitutes a right that may enjoy autonomous protection apart from the 

guarantees laid down in Art. 24(2) SC, and that such a right should determine jurisdiction in order 

to confer jurisdiction to the courts based in Catalonia or, at least, the transfer of the venue of the 

trial to Catalonia. He adds that the configuration of co-official languages within the body of 

constitutionality rules makes it impossible to speak of a denial of a proper defence, since there is 

no right to use simultaneous interpreting to carry out the examination of evidence and the 

allegations in a language other than the official language. 

As for the procedural representation of the political party Vox, she also requests the 

dismissal of the appeal for amparo. In her view, it appears from STC 74/1987 of 25 May that the 

duty to know Spanish, as set out in Article 3(1) SC, generates a presumption that can be distorted 

when ignorance or insufficient dominance is alleged in a credible manner, which has not occurred 

in this case, as it has been proved in the course of these proceedings that the applicant expressed 

himself perfectly in Spanish. 

Finally, the Public Prosecution Service, after stating that this complaint has no sense after 

confirming that there is no violation of the right to a legally-predetermined judge, also requested 

the dismissal of the complaint. He highlights that the defendants, who were perfectly familiar 

with the Spanish language, renounced the use of their vernacular language and the use of the two 

interpreters who were made available to them. After making a great effort to compile the 

constitutional doctrine on material defencelessness, he points out that, in his opinion, no 

procedural rule has been violated, since Article 231(3) LOPJ limits the possibility of using co-

official languages exclusively to judicial proceedings that take place in the territory of the relevant 

Autonomous Community. 

 

6.2. Response of the judicial body. 

 

The judgment under appeal relates to this matter, which was raised by the defences of 

several defendants (in particular, Mr Junqueras, Mr Romeva, Mr Sanchez, Mr Rull, Mr Turull, 

Mr Cuixart and Ms Forcadell), in Legal Ground A), paragraph 3. 
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After a brief introduction, the prosecuting Court sums up its response by stating that “as 

it indicated previously in voce when it ruled regarding the preliminary hearing, recognised the 

right of the defendants to use the Catalan language, but rejected the possibility that the 

examination would be conducted through simultaneous interpreting, which would have required 

the members of the court to use earphones”. It points out that there are two reasons for this: “on 

the one hand, because of the effect that this practice could entail as regards the principle of the 

public nature of judicial proceedings”; on the other hand, due to “the true constitutional meaning 

of multilingualism in our system, constructed in terms of legislation on the basis of a spatial or 

territorial delimitation of its respective validity”. 

After this general introduction, the judgment addresses these points in several subsections. 

a) Subsection 3.2.1 develops the perspective of the principle of the public nature of 

judicial proceedings. It starts by pointing out that: 

“Accepting the demand for earphones as the only way to guarantee the right to express 

oneself in one’s own language would have involved sacrificing of the principle of the public 

nature of judicial proceedings. If earphones had been required to understand the lawyers’ 

questions and the defendants’ answers, we would have unreasonably excluded all those people 

in the courtroom or following the television broadcast of the proceedings who did not have access 

to those devices. We would also have excluded those who followed the trial via broadcast signals 

if the providers thereof did not consider it appropriate or profitable to add a voiceover to provide 

the translation”. 

In the Court’s opinion, “it would be an unnecessary and unjustified sacrifice”. The Court 

argues that “it offered the parties, even those who had not expressly requested it, the possibility 

of conducting in Catalan any procedural acts in which they were to intervene in any way”. The 

Court put two sworn interpreters of Catalan at their disposal for this purpose. “However, none of 

the defendants wished to use an interpreter for their answers, expressly renouncing what they 

claimed as their right, and answered the questions in Spanish. As such, the trial was conducted 

under entirely normal circumstances, without any of the parties raising any difficulties during the 

examinations with regard to understanding what was being asked and without intending that any 

qualifications be imposed or advised by the use of the official State language”. 

The digital device on which the trial was recorded is “the best illustration of the fluency, 

precision and mastery of the Spanish language evidenced by all the defendants”. “Their ability to 

present arguments, the dialectical soundness and, in some cases, the brilliance of their statements, 

dispel any doubt about the alleged violation of the right of defence”. 
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“The possibility of exercising that right - it must be reiterated - was made available to any 

of the defendants who wanted to speak in the Catalan language”, without sacrificing the public 

nature of the judicial proceedings; sworn interpreters were offered to provide consecutive 

interpretation and the defendants rejected it. Therefore, the alleged violation of the right of 

defence is not considered to have occurred.  

 It refers afterwards to the interpretation and application of Art. 123 LECrim [para. 2: “If 

simultaneous interpretation is not available, the interpretation of the proceedings of the oral trial 

referred to in part c) of the preceding paragraph shall be carried out through consecutive 

interpretation such that the accused is guaranteed sufficient defence”]. The Court points out that 

“[t]he first conclusion arising from reading this provision is that respect for the fundamental right 

of defendants who do not speak or understand Spanish or the official language in which the trial 

is conducted is not associated with the use of a method of simultaneous translation. Its use is not 

a condition for the validity of the defendant’s statement. The use of simultaneous interpreting 

mechanism is just as appropriate as employing consecutive interpreting in terms of the validity 

of the proceedings”. And it adds that, even if “it is true that the condition established for the 

decision to employ one system or the other is that ‘… the simultaneous interpretation service 

cannot be used’ (...), this was not the reason why the Chamber chose the second alternative. There 

were no financial reasons [...], nor technical difficulties [...] The circumstance that determined 

our decision is linked to the unique nature of these proceedings, conducted in oral sessions that 

lasted four months and were televised via streaming in their entirety. Therefore, having 

established the lack of any violation of the right of defence as a result of the consecutive 

interpreting system, we considered it necessary to preserve all the advantages and safeguards of 

the principle of the public nature of judicial proceedings. Any member of the public who wanted 

to follow the conduct of the oral trial sessions was able to do so without their lack of access to 

earphones impairing their ability to form an opinion regarding what was happening in the Court”. 

b) In subsections 3.2.2 and 3.2.3, the judgment addresses multilingualism in Spain 

and its procedural dimension. 

It starts by mentioning Article 3 of the Spanish Constitution (“1. Castilian is the official 

Spanish language of the State. It is the duty of all Spaniards to know it and it is their right to use 

it. 

2. The other Spanish languages shall also be official in the respective Autonomous 

Communities in accordance with their Statutes. 3. The richness of the various languages and 
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language variants of Spain is a cultural heritage that shall be the subject of special respect and 

protection”). The Court points out that the Chamber rejected the request made by Messrs. 

Junqueras and Romeva to allow their lawyers to ask their questions in Catalan. The Chamber 

applied Article 231.1 of the Organic Law on the Judiciary, which “proclaims that Castilian, in 

accordance with its status as the official language of the State, shall be the language used in all 

judicial proceedings”. It adds that Paragraph 3 of the same article, in line with the provisions of 

Article 3 of the Spanish Constitution, authorises the parties, their representatives, experts, 

witnesses and lawyers to use a co-official language in the case of procedural acts conducted in 

the territory of an autonomous region.  

The location of the Supreme Court outside said territorial area explains and justifies why 

this possibility was excluded”. 

Regarding the European Charter for Regional or Minority Languages, made in Strasbourg 

on 5 November1992 (in force in Spain via a ratification instrument published in Official State 

Gazette [BOE] no. 222 of 15 September 2001) and invoked by the defences, after making a 

detailed presentation on its Article 9 and on the fifth report on compliance in Spain, prepared by 

the Ministry of the Presidency and for Territorial Administrations, the prosecuting court declares 

that “the limitation to the territory of the autonomous communities appears again, in the same 

line as was established by the provision of the constitution and its implementation in organic 

legislation (Articles 3 of the Spanish Constitution and 231(3) of the Organic Law on the 

Judiciary)”. It adds that this restriction “is also defined, for example, in the report on the 

application of the European Charter for Regional or Minority Languages in Catalonia, relative to 

2006-2008”, as well as in paragraphs 2 and 5 of Article 33 of the Statute of Autonomy of 

Catalonia. It concludes by pointing out that:  

“Everything points, therefore, to the fact that neither the Spanish Constitution, nor the 

Statute of Autonomy of Catalonia, nor the organic legislation for implementation grant an 

unconditional right to use the language of an autonomous region in proceedings that are 

conducted outside the territory to which it corresponds. As such, the territory operates as a true 

limiting criterion of the official nature of the language”. 

Then, it refers to constitutional case law (and quotes part of the SSTC 82/1986 of 26 June, 

and 31/2010 of 28 June). It draws the following conclusion: “[...] there exists no right to the use 

of a simultaneous interpreting mechanism that might oblige the Supreme Court to attend to the 

presentation of evidence and the arguments of the parties in a language other than the official 

language”. It adds that “[t]hat right is not recognised by the international legal instruments signed 
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by Spain for the protection of regional languages”, with reference to the “Explanatory Report to 

the European Charter for Regional or Minority Languages”, which states in Paragraph 11, under 

the heading “general considerations”, that “the Charter does not establish any individual or 

collective rights for the speakers of regional or minority languages”, it only establishes the right 

to demand the application of the principles of the Charter, which will have a healthy effect on the 

situation of these communities and their members”. 

 It insists that, despite “the clarity of the legislative framework”, the Criminal Chamber of 

the Supreme Court “[...] made two official Catalan translators available to the defences and 

granted the defendants the possibility of using the vernacular in their answers “. As such - it points 

out -, the Court chose to make “a broad interpretation of the right to a choice of languages granted 

by Article 33(1) of the Statute of Autonomy of Catalonia, beyond the territorial limits that 

circumscribe the exercise thereof”. 

Finally, it reiterates the idea that “[t]here was no violation of the right of defence”. Neither 

at the investigation stage nor in the oral trial, “the defendants chose to express themselves in 

Spanish and explicitly renounced the use of the vernacular” and to “use the two Catalan-language 

interpreters made available to them by the court”. 

c) Subsection 3.2.4 refers to the ground that was already answered in the ruling of 27 

December 2018 (which dismissed the motion to decline jurisdiction), regarding the expedience 

of moving the sessions of the oral trial to Barcelona, indicating that ordering the transfer of the 

Supreme Court to that city was the only way to guarantee the defendants’ language rights. It states 

that “our constitutional system does not grant defendants the right to be prosecuted in the vicinity 

of their family home. No procedural system envisages proximity to home as a factor that 

determines jurisdiction in criminal proceedings (cf. Article 14 and concordant articles of the 

Criminal Procedure Act.  

d) Finally, subsection 3.2.5 answers the complaint raised regarding witnesses, an 

issue that has not been raised in this appeal for amparo. 

 

6.3. Framework of the claim. 

 

The aforementioned appeal points to several rights as the basis for this ground. 

First, he includes this claim within the ground for amparo concerning the violation of the 

right to a legally-predetermined judge [Art. 24(2) SC] since, in his view, it is a consequence 
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associated with the conferral of jurisdiction for the prosecution of the case by the Supreme Court. 

As the Public Prosecution Service points out, this approach, which cannot be accepted as it 

confuses the violation of a fundamental right and the effects of such violation, would lead us, if 

accepted, to confirm the dismissal of this claim anyway, after the main claim in which it 

originated has been rejected. 

However, the proper framework of the claim places the ground for amparo within the 

rights recognised in Art. 24 SC and, in particular, within the right of defence. We have noted this 

in STC 91/2021 of 22 April, LG 3, issued to solve the appeal for amparo no.1403-2020, which 

we also follow on this point. 

The invocation of the alleged “linguistic rights” of the defendants, in connection with 

other fundamental rights – notably the rights to effective judicial protection and to “self-defence” 

– makes it necessary to clarify some points. 

a) In our procedural system, those involved in a trial are not genuinely entitled to use 

a co-official language in judicial proceedings conducted outside the territory of the relevant 

autonomous community. Despite the fact that the Court granted the possibility of using Catalan 

to the defendants, which is explicitly justified in the challenged judgment after the Court decided 

to make a broad interpretation of the right to a choice of languages granted by Article 33(1) of 

the Statute of Autonomy of Catalonia, the Supreme Court highlights that “neither the Spanish 

Constitution, nor the Statute of Autonomy of Catalonia, nor the organic legislation for 

implementation grant an unconditional right to use the language of an autonomous region in 

proceedings that are conducted outside the territory to which it corresponds”. 

That is the case. Defining the use of co-official languages in terms of the territory in which 

the public body is based has been a constant issue in constitutional doctrine. 

Constitutional Court Judgment 82/1986 of 26 June, LG 2, stated that: “… according to 

no. 1 of Article 3 of the Constitution, Spanish is the official Spanish language of the State, and 

as “State” is clearly understood here as the combined whole of the Spanish public authorities, 

including autonomous and local ones, it follows that Spanish is the official language of all the 

public authorities and throughout Spanish territory. The Constitution does not define what an 

official language is, but presumes it. The constitutional regulation on this matter allows us to state 

that a language is official, regardless of its reality and weight as a social phenomenon, when it is 

recognised by the public authorities as a normal means of communication within and between 

them and in their relationship with private subjects, with full validity  
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and legal effects (without prejudice to the fact that in specific areas, such as the procedural 

one, and for specific purposes, such as avoiding the possible denial of a proper defence, the 

official laws and international treaties allow the use of non-official languages by those who do 

not speak the official ones). This implies that Castilian is the normal means of communication 

for use by public authorities and to be employed to address them in the whole of the Spanish 

State. By virtue of the above, given that no. 2 of the same Article 3 adds that the other Spanish 

languages shall also be official in the respective Autonomous Communities, it also follows that 

the consequent co-officiality exists with regard to all public authorities based in the autonomous 

territory, without excluding bodies that are subordinate to the Central Administration and other 

state (in the strict sense of the term) institutions and, as such, the limiting criterion of the official 

status of Spanish and the co-official status of other Spanish languages is the territory, regardless 

of the state (in the strict sense of the term), autonomous or local character of the various public 

authorities”. 

This same judgment, as the STC 253/2005 of 11 October, LG 10, reminds us, “has already 

addressed the issue on the regulation of the use of languages within the justice system, concluding 

that even if the Constitution reserves as exclusive competences of the State the administration of 

Justice [Art. 149(1)(5)] and the procedural legislation [Art. 149(1)(6)], the State must be the one 

that regulates the use of languages within the justice system, without prejudice to the fact that the 

Autonomous Communities may regulate the inherent scope of the concept of co-official 

language, as laid down in Art. 3(2) of the Constitution and in the relevant Articles from the 

Statutes of Autonomy (STC 56/1990 of 29 March, LG 40, and citing SSTC 82/1986, 83/1986 

and 84/1986, all of 26 June, and 123/1988 of 23 June)”. 

The use of languages in the Administration of Justice is regulated in Article 231 LOPJ. 

With regard to this provision, we already had the chance to state that “the nature of Spanish as 

the general official language and the duty of all Spaniards to know it and the right to use it [Art. 

3(1) of the Constitution] makes this the language generally used in the justice system, as 

recognised in Art. 231(1) LOPJ. However, against this general rule, there are Autonomous 

Communities that have a recognised co-official language, which entitles them to use it within and 

before the public authorities of their Autonomous Region, among other things. As for the justice 

system, this possibility is recognised in paragraphs 2 and 3 of Art. 231 LOPJ” (STC 56/1990 of 

29 March, LG 41). 

  



53 

 

 

 

 

TRIBUNAL 

CONSTITUCIONAL 

With regard to courts at State level, a condition recognised by the Supreme Court under 

Article 123(1) of the Constitution, and with regard to the Catalan language, STC 31/2010 of 28 

June, LG 21, taking the constitutional doctrine outlined above as its starting point, the Supreme 

Court stated that “This territorial criterion is relevant when delimiting the public powers related 

to the consequences that are in principle inherent to the co-official nature of a regional language 

native to the seat of authority, not the territorial scope of the respective jurisdiction as this would 

by implication make all state bodies subject to the co-official nature of all regional languages in 

all areas of the nation which is a relationship that as a matter of principle is reserved to the only 

common language in Spain”. The Supreme Court also pointed out that the activities of these 

bodies “are exercised with reference not to a particular Autonomous Community but to the 

national territory as a whole. Consequently they cannot be included in this regulation for co-

official languages”. It also insisted on the limitation on powers; following this criterion the State 

legislature may or not confer legal effect in this area to the actions carried out in a co-official 

language at its own discretion, but always within the constitutional limits [Art. 3(1) SC]. 

Therefore, in accordance with the legal regime in force, included in Art. 231 LOPJ, the 

position expressed in the contested judgment, according to which the defendants did not have an 

autonomous right to testify in Catalan before the Supreme Court, which is based in the city of 

Madrid (art. 53 LOPJ), must be upheld by this court. 

b) In spite of the foregoing and as has been said before, it should be noted that the 

convicting chamber of the Supreme Court expressly recognised the right of the defendants to use 

the Catalan language in their statements; however, as the contested judgment itself explains, the 

chamber agreed that, in case the defendants chose this option, consecutive interpreting and not 

simultaneous interpreting - as requested by the defences - would be used, in order to guarantee 

the public nature of judicial proceedings. Therefore, the alleged right to use the Catalan language, 

which was recognised, was not even controversial; the issue was exclusively the interpreting 

system that would have to be enabled for translation into Spanish. Even if this fact falls within 

the area protected by the right of defence (Article 24 EC), as we will examine later on, it discards 

the claim of this alleged right. 

c) Regarding the appellant’s approach when he invoked the right to “self-defense” 

during the trial as a basis to his request to declare in Catalan, it is clear that he did not fully 

understand the meaning of this right, apart from the fact that, as we said, he was allowed to declare 

in that language and, therefore, this claim becomes irrelevant. The right of defence, which 

includes the right to defend oneself or self-defence (STC 181/1994 of 20 June, LG 3), does not 
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confer upon the person questioned the power to freely choose the language in which he or she is 

to express at trial if he or she speaks several languages. As it cannot be otherwise, this right 

implies the power of expression in the only well-known language for that person, even if it is not 

the official language, in which case the person questioned will be assisted by an interpreter. This 

is what the right of defence requires, as we will see below. 

 

6.4. Constitutional doctrine. 

 

The right to confront one’s adversary at trial constitutes one of the ways to express the 

fundamental right to effective judicial protection without being denied a proper defence, as 

enshrined in Article 24 of the Constitution. This includes the duty of judicial bodies to ensure 

that the disputing parties have the chance to make allegations and prove their rights or interests 

in a judicial process (SSTC 25/1997 of 11 February, LG 2; 102/1998 of 18 May, LG 2; 18/1999 

of 22 February, LG 3; 143/2001 of 18 June, LG 3), as well as to dialectically respond to the 

opposing positions while exercising the essential principle to be heard on an equal footing with 

the other procedural parties (SSTC 2/2002 of 14 January, LG 2; and 25/2011 of 14 March, LG 

7). 

A) In STC 57/2012 of 29 March, the Plenary of this Court summarised its doctrine in 

the following terms: “[i]n the context of Article 24 of the Constitution, the denial of a proper 

defence is characterised by the deprivation or limitation of the right of defence, which... should 

it occur through specific actions from the courts, it would involve a restriction in the right to 

participate in the proceedings in which interests concerning a person are dealt with, (...), as well 

as the right to make any allegations deemed relevant to argue the choice preferred before the 

judge (STC 48/1984 of 4 April, LG 1). This Court has also reiterated that in order for ‘a 

procedural irregularity or infringement of the rules of procedure to be constitutionally relevant, 

it must cause real and effective damage to the defence possibilities of anyone who reports them’ 

(inter alia, SSTC 233/2005 of 26 September, LG 10, or 130/2002 of 3 June, LG 4), and that ‘it is 

necessary that the alleged denial of a proper defence is attributable to acts or omissions of judicial 

bodies and that it has its immediate and direct origin in such acts or omissions, i.e. that it is caused 

by the incorrect action of the court. The denial of a proper defence is excluded from the protective 

scope of Article 24 SC when it is caused by passivity, lack of interest, negligence, technical error 

or inexperience of the party or professionals representing or defending it (inter alia, SSTC 
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101/1989 of 5 June, LG 5; 237/2001 of 18 December, LG 5; 109/2002 of 6 May, LG 2; 87/2003 

of 19 May, LG 5; and 5/2004 of 16 January, LG 6; 141/2005 of 6 June, LG 2; 160/2009 of 29 

June, LG 4 and 12/2011 of 28 February, LG 5)”. “There is no infringement of the right to effective 

judicial protection guaranteed by Article 24(1) SC when the person concerned, ignoring or 

disregarding the possibilities of remedy available to him or her, did not do what was necessary to 

defend his or her rights and interests, to the detriment of his or her procedural position’ (STC 

287/2005 of 7 November, LG 2)” (SSTC 14/2008 of 31 January, LG 3); and 62/2009 of 9 March, 

LG 4). 

Constitutional doctrine has insisted on the exclusive relevance of “material 

defencelessness”: “The denial of a proper defence, which is constitutionally conceived as a denial 

of [t]he guarantee [of judicial protection] and for the prevention of which the other instrumental 

rights contained in Article 24 SC are structured, must be something real, effective and present, 

never potential or abstract, because it places the victim in a specific situation that causes harm to 

him or her, without being equal to any expectation of danger or risk. This is why we have always 

spoken of ‘material’ and not formal defencelessness for which the mere transgression of the 

requirements structured as a guarantee is necessary but not sufficient. The lack of this guarantee 

has no excuse when it occurs de facto and as a consequence of that transgression. Therefore, the 

existence of a procedural defect is not sufficient if it does not entail the deprivation or limitation, 

impairment or denial, of the right to a defence in public proceedings with full guarantees ‘in 

relation to any of the interests’ of the person who invokes it (STC 90/1988)” (STC 181/1994 of 

20 June, LG 2). “In order to uphold a denial of a proper defence that is constitutionally relevant 

and leaves the person concerned without any possibility of asserting and defending his or her 

rights in the proceedings, it is not enough with a merely formal infringement. What is necessary 

is that this formal infringement results in a material defencelessness, with real impairment of the 

right of defence and the consequent real and effective harm to the interests of the person 

concerned’ (SSTC 185/2003 of 27 October, LG 4; 164/2005 of 20 June, LG 2; and 25/2011 of 

14 March, LG 7). 

B) This court has also ruled on the projection of the inability to speak the language 

used at trial on the right of defence. Regarding this area, we have recognised that the right to be 

assisted by an interpreter, beyond its express legal recognition – in the LOPJ and the LECrim – 

derives directly from the Constitution; it should be understood as included in Article 24(1) SC 

insofar as it provides that in no case shall there be defencelessness; and it extends to Spaniards 

who do not know Spanish enough – those who do not understand it or do not speak it – and not 
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just to foreigners under these circumstances (SSTC 74/1987, of 25 May, LGs 3 and 4; 71/1988 

of 19 April, LG 2; 30/1989 of 7 February, LG 3; and 188/1991, of 3 October, LG 3). 

In STC 74/1987, concerning the constitutionality of Article 520(2)(e) LECrim, written in 

Organic Law 14/1983 of 12 December, on the right to the assistance of interpreters by detainees 

and prisoners, this court declared that “the attribution of this right [to be assisted by an interpreter, 

which stems from a lack of knowledge of the Spanish language and prevents the detainee from 

being informed of his or her rights, to assert them and formulate any statements that he or she 

deems relevant], should undoubtedly be conferred upon those Spaniards who do not have 

sufficient knowledge of Spanish and not just to foreigners that are in these circumstances. 

Otherwise, it would be blatant discrimination prohibited by article 14 of the Constitution. The 

fact that Spanish is the official Spanish language of the State and that all Spaniards have the duty 

to know it [Art. 3(1) of the Constitution] cannot not be objected; what is valued here is a fact (the 

ignorance or insufficient knowledge of Spanish) insofar as it affects the exercise of a fundamental 

right, which is that of defence”. The court added that “certainly, the aforementioned duty of 

Spaniards to know Spanish suggests that this knowledge exists in reality, but such presumption 

may be distorted when the detainee or prisoner claims his or her ignorance or insufficient 

knowledge in a credible manner, or this circumstance becomes evident in the course of police 

proceedings” (STC 74/1987 of 25 May, LG 3). 

According to this doctrine, which can be fully applied to a defendant in a trial [the early 

STC 5/1984 of 24 January, already recognised that the right of defence includes the right of every 

defendant to be assisted by an interpreter when the former does not understand or cannot express 

himself or herself fluently in the language used in Court (LG 2)], the assistance of an interpreter 

requires to assess in each case not only the right and duty to know Spanish (Art. 3 SC) but also 

the ignorance or weak knowledge itself of our common language, insofar as it affects the exercise 

of a fundamental right, such as the right of defence (STC 71/1988 of 19 April, LG 2). 

 

6.5. Resolution of the complaint. 

 

The application of the doctrine we have just summarised makes us dismiss the basis of 

the complaint. 
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a) The appellant knows and masters the Castilian language, so the requisite 

established by our doctrine to support the alleged denial of a proper defence is lacking. This is 

the decisive factor in rejecting the complaint. The challenged judgment itself proves that “the 

trial was conducted under entirely normal circumstances, without any of the parties raising any 

difficulties during the examinations with regard to understanding what was being asked and 

without intending that any qualifications be imposed or advised by the use of the official State 

language”. The sentencing court, which can count on the principle of judicial immediacy, 

considered “the fluency, precision and mastery of the Spanish language evidenced by all the 

defendants”, as well as “their ability to present arguments, the dialectical soundness and, in some 

cases, the brilliance of their statements”. The digital device on which the trial was recorded is the 

best illustration of it. 

The argumentative discourse of the complaint loses its sense fully as soon as it is found 

that it takes a non-existent fact as its starting point. As explained above, the use of Catalan during 

the examination, with the assistance of an interpreter, would be enforceable only under Art. 24(1) 

SC if the person questioned ignores or has precarious knowledge of Spanish, which has been 

refused. 

b) While the above rules out the claim according to which a proper defence has been 

denied, it should be said that all the defendants, including the appellant, refused the possibility 

granted by the prosecution body to testify in Catalan with the assistance of an interpreter. The 

denial of a proper defence – we have already ruled it out and if we continue to name it is only for 

argumentative reasons – should only be attributed to the conduct of the party itself, which is duly 

assisted by a lawyer and as we saw, this also excludes it from the protective scope of Article 24 

SC. 

The sentencing court expresses in detail the reasons why it did not accept the simultaneous 

interpreting system requested by the defences, which would have required the members of the 

court to use earphones; instead, the court put two sworn translators as consecutive interpreters at 

the disposal of the defendants. We should now highlight that “there were no financial reasons 

linked to the cost of the proceedings”, “nor technical difficulties that made simultaneous 

translation unfeasible”; the circumstance that determined our decision is linked to the principle 

of publicity, through “the unique nature of these proceedings, conducted in oral sessions that 

lasted four months and were televised via streaming in their entirety”. We must stress that the 

trial court thus sought to safeguard an essential value, which has in our Constitution the dual 

nature of a procedural principle [Article 120(1) SC] and the fundamental right of the defendant 
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in criminal matters [Article 24(2) SC; Article 11 of the Universal Declaration of Human Rights; 

Article 14 of the International Covenant on Civil and Political Rights, and Art. 6 ECHR]. 

According to the doctrine of this court, the trial, where the evidence for and against is examined 

and the prosecution and defences present their allegations and final pleadings, is the procedural 

stage in which the proceedings held in public take on real meaning as a process in which the 

community participates and controls justice [STC 176/1988 of 4 October, LG 2, citing STC 

62/1982 of 15 October, endorsing the case law of the European Court of Human Rights in Cases 

of 22 February 1984, Sutter v. Switzerland, and 8 December 1983, Pretto and others v. Italy, and 

Axen and others v. Germany; and STC 174/2001 of 26 July, LG 3]. We should recall that 

publicity is a guarantee of the defendant against a secret justice that would escape public scrutiny, 

and is also a means of preserving the confidence of citizens in the courts; this way, the greater 

transparency of the administration of justice contributes to the realisation of the purposes of the 

right to a fair trial (Case of 8 December 1983, Axen and others v. Germany, § 25; and STC 

83/2019 of 17 June, LG 3). 

It is clear from the above that the public trial was not a cause for any limitation of the 

defendant’s procedural rights, as the appellant asserts. The Supreme Court argued that 

safeguarding this guarantee is the reason why a certain interpreting system was chosen in case 

that any of the defendants would have preferred to use Catalan, an event that did not occur. We 

have said that the appellant was not entitled to use that language and, in any case, he was not 

either entitled to choose the interpreting system that would possibly be used. 

The Supreme Court should not be reproached in this respect since, despite the fact that 

Article 24(1) SC does not oblige it to offer any interpreting system to the defendants, as we have 

stated above, it chose to serve this essential legal asset by enabling an interpreting system as the 

one cited above; this way, the court weighted the greater advantages of this system for the 

publicity of the proceedings against the disadvantage of the possible longer duration of 

examinations. As we have advanced, the application of the constitutional doctrine on the denial 

of a proper defence leads us to assert that this hypothetical extension of examinations and, 

therefore, of the trial itself, would represent a slight inconvenience that the prosecution chamber 

of the Supreme Court assume, and that the appellant would have to bear in the duly exercise of 

the right of defence, which is enforceable under Article 24 SC. 

Therefore, this ground for amparo must be dismissed. 
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7. The right to an impartial judge. 

 

The appellant for amparo reports a violation of the right to an impartial judge, and 

expressly invokes Article 24 SC and Article 6 ECHR. The approach to this ground of the appeal 

is, in turn, developed in a number of specific claims which, without prejudice to their relationship 

with the fundamental right invoked and with some other aspects of the fundamental rights 

integrated in Article 24 SC, show different nature and significance and must therefore be 

examined individually. 

According to the complaint, the violation occurred on account of the relationship between 

the prosecuting judges, the Head of the Public Prosecution Service that signed the criminal 

complaint and the Government, given several of the statements contained in the judgement, the 

treatment of the appellant’s presumption of innocence, the statements of the court inside and 

outside the court, and the decisions on the acceptance of the complaint and the examination of 

evidence. 

The plurality and heterogeneity of these pleadings suggest, in this case, to begin their 

analysis by reviewing the case-law doctrine on the right invoked. 

 

7.1. Case-law Doctrine. 

 

7.1.1. Doctrine from the Constitutional Court. 

 

The right to an impartial judge is expressly recognised in Art. 6(1) ECHR. Under the 

heading “Right to a fair trial”, this provision ensures that everyone “is entitled to a fair and public 

hearing within a reasonable time by an independent and impartial tribunal established by law 

[...]”. 

As is known, our Constitution does not reflect this right in a unique way. However, this 

was not an obstacle to initially consider it included in the right to a legally-predetermined judge 

(STC 47/1983 of 31 May, LG 2). After STC 113/1987 of 3 July, LG 2, and, mainly, after STC 

145/1988 of 12 July, LG 5, the right to an impartial judge is recognised as part of the right to a 

trial with full guarantees, “even if it is not expressly cited” in Article 24(2) SC. This continued 

the progressive convergence [Art. 10(2) SC] between our doctrine and that developed by the 

ECtHR in the interpretation of Art. 6(1) ECHR, represented at that time by the ECtHR cases of 
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1 October 1982 (Piersack v. Belgium) and 26 October 1984 (De Cubber v. Belgium), and 

subsequently reflected - among many others - in the ECtHR cases of 24 May 1989 (Hauschildt 

v. Denmark), 25 November 1993 (Holm v. Sweden), 28 October 1998 (Castillo Algar v. Spain), 

22 June 1999 (Langborger v. Sweden), or more recently, in the ECtHR case of 6 January 2010 

(Vera Fernández-Huidobro v. Spain) or 6 November 2018 (Otegi Mondragón v. Spain). 

This court has formed a body of doctrine on the right to an impartial judge which, in a 

systematised manner and in what is now relevant to the resolution of this appeal, can be set out 

as follows: 

a) The right to an impartial judge is a fundamental guarantee of the justice system. 

This court has affirmed that the right to an impartial judge “constitutes a fundamental 

guarantee of the Administration of justice in a State governed by the rule of law that conditions 

its very existence since, properly speaking, without an impartial judge there is no jurisdictional 

process. Therefore, judicial impartiality, in addition to being explicitly recognised in Art. 6(1) of 

the European Convention for the Protection of Human Rights and Fundamental Freedoms 

(ECHR), is implicit in the right to a trial with full guarantees [Art. 24(2) SC], especially in the 

criminal field. As the confidence that the Courts must inspire in a democratic society is at stake, 

the recognition of this right requires that the defendant be guaranteed that there is no reasonable 

doubt about the existence of prejudices or preconceptions in the judicial body” (SSTC 205/2013 

of 5 December, LG 2; and 133/2014 of 22 July, LG 2). 

Indeed, “being a third party between parties, remaining outside the interests in dispute and 

submitting exclusively to the legal system as a prosecuting criterion are essential features that 

characterise the jurisdictional function performed by Judges” (STC 162/1999 of 27 September 

1999, LG 5). “This strict submission to the law implies that the freedom of criterion on which 

judicial independence is based is not initially guided by personal or ideological sympathies or 

antipathies, by convictions or even by bias or, what amounts to the same thing, by reasons 

unrelated to the application of the law. In short, the obligation to remain apart from the dispute 

can be summarised in two rules: first, that the judge cannot take on the procedural functions of a 

party; second, that the judge cannot perform actions or maintain legal relationships or factual 

links with the parties that could reveal or externalise a prior mental position in their favour or 

against them (STC 5/2004 of 16 January, LG 2)” (STC 60/2008 of 26 May, LG 3). 

b) Judicial impartiality includes two approaches: subjective and objective 

impartiality. 
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In line with the above, “a distinction has been made between subjective impartiality, 

which guarantees that the judge has not maintained undue relationships with the parties and 

includes all the doubts deriving from the judge’s relationships with them, and objective 

impartiality, i.e. referring to the matter of the proceedings, which ensures that the judge 

approaches the matter to be decided upon [thema decidendi] without having taken a position 

about it (SSTC 47/2011 of 12 April, LG 9; 60/2008 of 26 May, LG 3; or 26/2007 of 12 February, 

LG 4)”. (STC 133/2014 of 22 July, LG 2). 

In the same vein, the court notes that “[t]ogether with the most obvious dimension of 

judicial impartiality, which is that referring to the absence of a relationship between the judge 

and the parties that could lead to a prior interest in favouring or harming them, there is also its 

objective aspect, (...) which aims at ensuring that judges who solve a case approach it without 

any preconceptions or bias that may exist in their minds as a result of a prior relationship or 

contact with the matter of the proceedings” (STC 143/2006, of 8 May, LG 3). 

c) Objective impartiality must be weighed on a case-by-case basis. 

“Carrying out investigatory measures which may involve being in contact with the dispute 

and hinder its correct subsequent prosecution; adopting prior decisions that imply an anticipated 

judgment of guilt; intervening in advance in a previous instance of the same process (SSTC 

157/1993 of 6 May, LG 3; 299/1994 of 14 November, LG 3; 162/1999 of 27 September, LG 5; 

151/2000 of 12 June, LG 3; ECtHR case of 23 May 1991, Oberschlick, 

§§ 48-52) or, more generally, addressing the facts discussed in previous proceedings 

(SSTC 138/1994 of 9 May, LG 7; SSTC 47/1998 of 2 March, LG 4; and ECtHR cases of 7 July 

1996, Ferrantelli and Santangelo , and of 26 August 1997, De Haan), may be considered as 

significant causes of this possible objective prior inclination”. In any case, we must emphasise 

that this list of causes of objective partiality is not closed, nor does the concurrence of these cases 

necessarily entail such a charge. This question must be analysed in each case in the light of its 

specific characteristics (SSTC 170/1993 of 27 May, LG 3; 162/1999 of 27 September, LG 5)” 

(STC 156/2007 of 2 July, LG 6). 

“The concretisation of this constitutional doctrine has mainly taken place when studying 

the incompatibility of the powers of investigation and prosecution, but without losing sight of the 

fact that the material criterion is the decisive point that involves the assessment of the loss of 

impartiality rather than the specific type of judicial action from which the loss of impartiality 

would allegedly derive. [...] ‘[t]he determination of the specific circumstances that in a given case 
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would support a conclusion that doubts as to judicial impartiality are objectively justified is not 

so much a list of prior decisions from which the adjudicator is now barred as a specific check in 

each case of whether or not the prior intervention from which the complainant’s doubts arise was 

carried out by the judicial body, which had to make a decision that involved issues that were 

substantially the same or very close to those to be ruled upon in the judgment on the merits. This 

is because impartiality must also ensure that the adjudicator is specifically isolated from the role 

of incrimination or prosecution of the defendant, whether at the provisional evidentiary stage’ 

(...). Doubts about judicial impartiality must be considered objectively justified and, therefore, 

that the right to an impartial judge has been violated, when the decision to which the loss of 

impartiality is intended to be linked is based on assessments that are substantially identical to 

those of a judgment on the merits regarding criminal liability, thus externalising an anticipated 

decision in this respect” (STC 143/2006 of 8 May, LG 3). 

d) Judicial impartiality is presumed. 

According to the same doctrine, “while it is true that appearances are very important in 

this area (...), it is not enough that such doubts or suspicions about impartiality arise in the mind 

of the recusing person; it is also necessary to determine on a case-by-case basis whether these 

doubts or suspicions are consistent enough to be considered objectively and legitimately justified 

(SSTC 69/2001 of 17 March, LGs 14 and 16; 140/2004 of 13 September, LG 4). Therefore, the 

impartiality of a judge must be presumed and suspicions about his or her suitability must be 

proven (SSTC 170/1993 of 27 May, LG 3; 162/1999 of 27 September, LG 5) and based on 

specific grounds restrictively interpreted without the possibility of extensive or analogical 

applications” (STC 60/2008 of 26 May, LG 3). 

 e) The right to an impartial judge must be asserted by invoking a collateral issue on 

the recusal of a judge. 

The primary instrument for preserving the right to an impartial judge is recusal, the 

importance of which is reinforced if we consider that we are not only dealing with a procedural 

requirement of the amparo appeal for the alleged violation of the right to an impartial judge, but 

that the right to recuse is also part of the content of the right to a public trial with full guarantees, 

recognised in Art. 24(2) SC (STC 140/2004 of 13 September, LG 4). Therefore, depriving of the 

possibility to exercise recusal “implies the restriction of an essential guarantee that is legally 

established with the aim to safeguard the constitutionally protected impartiality of the judge 
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(SSTC 230/1992 of 14 December, LG 4; 282/1993 of 27 September, LG 2; 64/1997 of 7 April, 

LG 3; and 229/2003 of 18 December, LG 10)” (STC 116/2008 of 13 October, LG 2). 

STC 140/2004 of 13 September, LG 5, notes that “the right to recuse, which in turn is part 

of the right to an impartial judge, is subject to legal configuration (SSTC 32/1994 of 31 January, 

LG 4; and 137/1994 of 9 May, single legal ground) in organic and procedural norms (...). Well, 

[this] legal requirement that recusal be proposed as soon as the existence of the reason on which 

it is based is known is not devoid of constitutional significance. (...) It is therefore lawful for the 

legislator to impose the burden of challenging this subjective suitability with haste and, 

consequently, to limit or exclude the possibility of the late invocation of the reason of recusal 

when this is aimed, not at removing the iudex suspectus from intervening in the proceedings, but 

at annulling what has already been decided by him or her. The reasons inherent to the proceedings 

in which the right to judicial impartiality is being asserted are why Art. 223(1) LOPJ requires 

diligent action on the side of the party when raising the recusal. Otherwise, the party risks being 

prevented from asserting the reason for recusal as a cause of nullity of the judgment. Thus, there 

are very strong reasons to prevent a party from alleging reasons for recusal that translate into 

doubts about the subjective impartiality of a Court when the party presents them after the delivery 

of a final decision on the proceedings that is unfavourable to its interests, despite harbouring such 

doubts before the judgment was issued. It is therefore constitutionally lawful to apply a rigorous 

criterion when assessing whether the party acted diligently to assert the recusal at a time prior to 

the judgment or if the reason for recusal that may be invoked actually occurred”. 

  

7.1.2. Doctrine from the European Court of Human Rights 

 

We have already pointed out above that the doctrine of this court is similar to the one 

derived from the case law of the ECtHR from its first decisions, as an expression of a common 

legal culture at European level. Indeed, although there is some difference in the systematisation 

criteria, both the method of analysis and the content of their doctrine are essentially the same. 

Thus, the ECHR judgment of 6 November 2018 (Otegi Mondragón v. Spain, §§ 52-57), 

citing previous judgments, sets out the general principles in this area, which can be summarised 

as follows regarding this case. 

a) Judicial impartiality includes two approaches: subjective and objective 

impartiality: the ECtHR states that “the existence of impartiality for the purposes of Article 6 § 1 

[ECHR] must be determined according to a subjective test where regard must be had to the 
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personal conviction and behaviour of a particular judge, that is, whether the judge held any 

personal prejudice or bias in a given case; and also according to an objective test, that is to say 

by ascertaining whether the tribunal itself and, among other aspects, its composition, offered 

sufficient guarantees to exclude any legitimate doubt in respect of its impartiality (see, for 

example, Kyprianou v. Chipre [GC], 15 December 2005, § 118, and Micallef v. Malta [GC] 15 

October 2009, § 93)”. 

b) The objective and subjective approaches are intimately related: The ECtHR 

acknowledges that “there is no watertight division between the two notions since the conduct of 

a judge may not only prompt objectively held misgivings as to impartiality from the point of view 

of the external observer (objective test) but may also go to the issue of his or her personal 

conviction (subjective test) (see Kyprianou, cited above, § 119). Although in some cases it may 

be difficult to procure evidence with which to rebut the presumption, it must be remembered that 

the requirement of objective impartiality provides a further important guarantee (see Pullar v. the 

United Kingdom, 10 June 1996, § 32, Reports 1996-III)”.  

c) Judicial impartiality is presumed: As to the subjective test, “the principle that a 

tribunal shall be presumed to be free of personal prejudice or partiality is long-established in the 

case-law of the Court (see Kyprianou, cited above, § 119, and Micallef, cited above, § 94).  The 

personal impartiality of a judge must be presumed until there is proof to the contrary (see 

Hauschildt v. Denmark, 24 May 1989, § 47, Series A no. 154). With respect to the type of 

evidence, this Court requires, for example, proof that the judge has displayed any hostility or ill-

will for personal reasons (see De Cubber v. Belgium, 26 October 1984, § 25, Series A no. 86)”. 

d) Impartiality must be ascertained depending on the circumstances of the specific 

case: As to the objective test, “it mostly concerns hierarchical or other links between the judge 

and other protagonists in the proceedings (ibid., § 97). It must therefore be decided in each 

individual case whether the relationship in question is of such a nature and degree as to indicate 

a lack of impartiality on the part of the tribunal (see Pullar, cited above, § 38)”. 

e) As to the importance of the appearance of impartiality: It is well-known that the 

ECtHR has declared that “even appearances may be important; in other words, ‘justice must not 

only be done: it must also be seen to be done’ (see De Cubber, cited above, § 26). What is at 

stake is the confidence which the courts in a democratic society must inspire in the public. Thus, 

any judge in respect of whom there is a legitimate reason to fear a lack of impartiality must 
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withdraw (see Castillo Algar v. Spain, 28 October 1998, § 45, Reports 1998-VIII; and Micallef, 

cited above, § 98)”. 

f) Any doubts on the judge’s impartiality must be objectively justified: in any case, 

“it must be determined whether, quite apart from the judge’s conduct, there are ascertainable facts 

which may raise doubts as to his impartiality.  This implies that, in deciding whether in a given 

case there is a legitimate reason to fear that a particular judge or a body sitting as a bench lacks 

impartiality, the standpoint of the person concerned is important but not decisive. What is decisive 

is whether this fear can be held to be objectively justified (see Micallef, cited above, § 96)”. 

The Strasbourg Court has also pointed out that the existence of national procedures for 

ensuring impartiality, namely rules regulating the withdrawal of judges, is a relevant factor. Such 

rules manifest the national legislature’s concern to remove all reasonable doubts as to the 

impartiality of the judge or court concerned and constitute an attempt to ensure impartiality by 

eliminating the causes of such concerns. In addition to ensuring the absence of actual bias, they 

are directed at removing any appearance of partiality and so serve to promote the confidence 

which the courts in a democratic society must inspire in the public (see Micallef v. Malta, cited 

above, § 99; Mežnarić v. Croatia, 15 July 2005, § 27; and Harabin v. Slovakia, 20 November 

2013, § 132). The Court will bear these rules in mind to determine if the court has been impartial 

and, in particular, whether the applicant’s fears were objectively legitimate (Pfeifer et Plankl v. 

Austria, 25 February 1992, § 6; Oberschlick v. Austria (no. 1), 23 May 1991, § 50; and, mutatis 

mutandis, Pescador Valero v. Spain, 24 September 2003, §§ 24 to 29). 

Once the doctrine of this court and the European Court of Human Rights has been 

established, we should consider the different complaints made in the appeal that are grouped 

under the common title of the right to an impartial judge. 

 

7.2. The relationship between Judges and the Head of the Public Prosecution Service. 

 

7.2.1. Positions of the parties. 

 

The complaint questions the impartiality of the members of the trial court because of their 

“close friendship” with the Head of the Public Prosecution Service, who started the criminal 

proceedings that led to this case. In this respect, the appellant submits that this Prosecutor was a 

member of the Criminal Chamber of the Supreme Court for 14 years and therefore, the judges 

called upon to decide over this dispute have been fellow judges of one of the parties for years. 
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He adds that this fact is of “particular significance with the judges who accepted the criminal 

complaint and established the jurisdiction of the Supreme Court in the ruling of 31 October 2017” 

(Messrs Marchena Gómez, Martínez Arrieta, Sánchez Melgar, Berdugo Gómez de la Torre and 

Varela Castro). In his opinion, having shared the chamber “with one of the parties for 9, 12 or 14 

years” is a situation comparable to that of close friendship in Art. 219(9) LOPJ, as this was a 

relationship which, due to its intensity and quality, may generate an objective fear that the judge 

will be influenced in his or her behaviour and decisions, thus affecting the appearance of 

impartiality. 

The Government Legal Service considers this argument far-fetched in accordance with 

the reasoning set in the challenged judgment [ground (A), section 5.5.4]; on the other hand, the 

political party Vox states in general terms that the appellant has not justified the reasons for this 

alleged infringement of the right to an impartial judge. 

The Public Prosecution Service considers that this circumstance does not meet the 

characteristics of a close friendship, which “is personal, pure and disinterested affection, 

ordinarily reciprocal, which is born and strengthened by contact, and is characterised by the 

nuance of closeness when it enters and is located in the spiritual and reserved area of the person”. 

After referring to what was said in ruling no. 3/2018 of 13 September, issued by the Special 

Chamber for Art. 61 LOPJ, regarding a complaint on the relationship between an investigating 

judge and the members of the trial court, the Public Prosecutor adds that the appellant does not 

provide any consistent or objective element to support his claim. 

 

7.2.2. Response of the judicial body. 

 

This complaint was first responded in ruling no. 7/2018 of 5 December, issued by the 

Special Chamber for Art. 61 LOPJ. The challenged judgment [ground (A), section 5.5.4] 

considers later on that this claim on the violation of the right to an impartial judge must be rejected 

due to its lack of argumentative consistency. It reasons that: 

The application for recusal is based “on the closeness of the members of this Chamber to 

the late José Manuel Maza. His appointment as Head of the Public Prosecution Service and the 

fact that he set his hand to the criminal complaint that gave rise to these proceedings are now the 

basis for defence counsel to raise an issue of recusal in the subjective sphere, founded on the 
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personal closeness that allegedly existed for years between that prosecutor and the judges who 

are now members of the Trial Court. 

There was also a suggestion that an issue of unconstitutionality could be raised 

“… as to the prevailing statutory rules that allow a permanent member of a court to act as 

the investigating judge in specific cases that are finally tried by his or her same chamber.” The 

reasons for such unconstitutionality are to be found – it is claimed – in the fact that the system 

does not ensure “… the advisable physical and personal distance that must always separate the 

investigating judge from the trial court.” 

It is certainly not easy to understand what defence counsel means with its demand for 

“physical and personal distance” between the judges who are the members of the same court, or, 

in the reproachful words of counsel for Mr Junqueras and Mr Romeva, “… the obvious and 

inevitable camaraderie that could interfere with an impartial way of examining a request for 

prosecution submitted by the Head of the Public Prosecution Service to this Court, where that 

public prosecutor was himself a judge for so many years.” 

The ground cannot be upheld. 

 Why would friendship have a tainting effect when one of the judges assumes 

investigative duties, but that same friendship has no such invalidating effect, for instance, when 

deliberating at the trial stage or when deciding on an appeal in cassation? According to the stance 

taken by defence counsel, “physical and personal distance”must entail never contradicting the 

rapporteur. In the process of deliberation, it is claimed, friendship is the supreme value, and 

personal relations among the judges of a collegial body are never eroded. In the words of the 

Special Chamber constituted under Article 61 of the Organic Law of the Judiciary, “… the fact 

of being colleagues in the same judicial body does not necessarily lead to improper confidences, 

let alone the breach of one’s own legal and ethical duties. For a claim such as that made by the 

applicants for recusal to be believable, they would have to provide factual evidence in support. 

This is something they have simply not done” (cf. ruling 3/2018, 13 September 2018, LG 7). 

Whether this be a “geographical distance” or an “emotional distance”, what seems 

indisputable is that transforming this requirement into a precondition for raising an issue of 

recusal is understandable only as part of a shared strategy of disparagement of the prosecution 

body”. 
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7.2.3. Resolution of the complaint. 

 

As stated above, this court has declared that judicial impartiality is presumed, and that the 

grounds for recusal must be restrictively interpreted, which implies the requirement that a 

principle of proof be provided from which an objective and reasonable doubt can be derived as 

to the ground for recusal invoked. Although appearances are important in this matter, the 

impartiality of the court cannot be left to the mere subjective interpretation of the appellant or his 

personal convictions. 

The cause of recusal invoked is that provided for in Art. 219(9) LOPJ: close friendship 

with any of the parties. We have said that the grounds for recusal must be interpreted restrictively 

without the possibility of extensive or analogical applications (STC 60/2008 of 26 May, LG 3). 

This is the reason why the appellant’s approach, according to which this is “a case comparable to 

close friendship”, must be rejected. Or close friendship exists or it cannot be a ground for recusal. 

The terms in which the complaint is written, devoid of factual data, lead us to reject it. 

This court has affirmed that “the legal ground for recusal is not just any relationship of 

friendship, but that in which there is closeness between two persons, a concept that can certainly 

be considered in a technical sense as indeterminate, but which in no case allows it to be qualified 

as vague or subjective. The Dictionary from the Royal Spanish Academy says that friendship, in 

the first of its meanings, is personal, pure and disinterested affection, ordinarily reciprocal, which 

is born and strengthened by contact, and is characterised by the nuance of closeness when it enters 

and is located in the spiritual and reserved area of the person” (ATC 226/1988 of 16 February, 

LG 3; reiterated in STC 162/1999 of 27 September, LG 7; and in AATC 238/2014 of 9 October, 

LG 5; and 17/2020 of 11 February, LG 3). 

The appellant only states that the prosecutor who signed the complaint, who was a judge 

of the Criminal Chamber of the Supreme Court, and the members of the trial court, shared a 

courtroom for several years in some cases. It does not offer any facts, data or arguments that 

would allow us to determine the relationship between these people, its intensity and quality. In 

short, the appellant does not provide any evidence of the alleged close friendship on which he 

bases his recusal. It should be noted that the absence of evidence is projected on two levels: (i) 

subjectively, from the point of view of the persons involved, the appellant merely points to the 

existence of a relationship of friendship, without specifying whether it existed between the former 

Head of the Public Prosecution Service and one, several or all of the judges of the trial chamber, 
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or identifying the persons concerned; (ii) objectively, regarding the nature, quality and intensity 

of these interpersonal relationships, not a single piece of information is provided in order to 

qualify the alleged links. Thus, although it may be undeniable that there is a natural professional 

relationship between the judges who shared a court chamber, as is the case between people who 

work at the same judicial body, we do not have any evidence that would allow us to affirm the 

existence of a friendship with any of them, let alone the closeness that must characterise the 

relationship and that in no way can be presumed (ATC 54/2014 of 25 February, LG 5). 

This ground of appeal must therefore be dismissed. 

 

7.3. The relationship between the judges of the chamber and the Spanish Government. 

 

7.3.1. Positions of the parties. 

 

The complaint refers to three statements by prominent politicians which, in the appellant’s 

view, reveal the interference by the political power in the judiciary and which indicate a lack of 

independence of the prosecuting court. The declarations are the following: (i) the statements of 

the Vice-President of the Government Soraya Sáenz de Santamaría, who said at a press 

conference in Catalonia on 16 December 2017: “It was Mariano Rajoy and the People’s Party 

(PP) who left Catalan political parties ERC and Junts per Catalunya, and the rest of the pro-

independence movement headless”; and, regarding the defendants, she also commented at the 

Parliament that “they are kept in pre-trial detention for having committed crimes”; (ii) the 

WhatsApp message from Senator Cosidó about the proposed appointment of Mr. Marchena as 

president of the General Council of the Judiciary and the Supreme Court, which would allow, in 

the words of the aforementioned senator and spokesperson of the parliamentary group of the 

People’s Party, “to control the Second Chamber of the Supreme Court behind the scenes”; 

(iii) and the statement of the then acting Prime Minister of Spain, Mr. Sánchez, who, in 

the context of an election debate on 5 November 2019, personally undertook to “bring Mr. 

Puigdemont back to Spain”, with reference to the present case. The following day, speaking on 

Radio Nacional de España, when asked how he was going to achieve this goal, he said: “Who 

does the Public Prosecution Service depend on? The Public Prosecution Service depends on the 

Spanish Government, no need to say more”. 

For the State’s Attorney, the statements made by the political officials referred to in the 

complaint are unrelated to the relationship with the trial chamber, while the political party Vox, 
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as has been pointed out, offers a common response according to which the appellant has not 

justified the reasons for this alleged violation of the right to an impartial judge. 

According to the prosecutor, this complaint amounts to a case of “hetero-responsibility or 

responsibility for another’s act”, as the judges of the chamber are accused of lack of impartiality 

not due to their own statements or actions revealing a lack of objectivity and independence, but 

due to the expression by third parties of statements aimed at public opinion or party colleagues 

to justify a possible pact with another political group, so that we are not dealing with public 

statements from the judges of this case. Irrespective of any assessment of their content, “such 

statements and messages cannot be considered as evidence of the interest of the members of the 

court in a particular outcome of the proceedings, whether or not it is the intention or wish of the 

Government”. 

 

7.3.2. Response of the judicial body. 

  

In its ruling no. 7/2018 of 5 December, the Special Chamber of Art. 61 LOPJ, after 

referring to “the statements made by political leaders on the facts of the criminal proceedings in 

progress”, which were invoked as grounds for recusal, stated that “these arguments cannot be 

addressed insofar as they do not relate to a specific cause for recusal and are, in fact, a reiteration 

of those set out in the previous motions for recusal resolved by this Chamber in the Ruling of 13 

September 2018 (Case 5/2018). These considerations - which convey the idea that the whole 

system raises doubts about impartiality - have already been dealt with and it is only appropriate 

to examine the ground for recusal which arises, for the challenging parties, from the new fact 

consisting of the “negotiations” and agreement between political parties to cover the Presidency 

of the Supreme Court and the General Council of the Judiciary by Mr Manuel Marchena Gómez 

and the aforementioned WhatsApp message” (LG 4). 

After examining in detail the grounds for recusal raised against the President of the 

Chamber on the basis of the aforementioned telematic message, the fifth legal ground rejects that 

the objection could be extended to the rest of the members of the court. The court argues that: (i) 

if the president’s recusal “had been upheld, the president would have been removed from the case 

and the rest of the Chamber would not deliberate with him. Without that deliberation, the recusal 

cannot be extended to other judges”; (ii) if, on the other hand, the recusal “is not upheld (as is the 

case), this means that the impartiality of the president is not compromised and, therefore, the 
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recusal should not be extended to other judges for deliberating with them (because, by definition, 

there is no loss of impartiality of any of them)”. 

The ruling of 13 September 2018, delivered also by the Special Chamber for Art. 61 

LOPJ, to which the aforementioned ruling refers, also addressed this ground for recusal. Legal 

ground 10 of that decision stated the following in this respect: 

“None of these considerations serve to justify that the challenged judges lack impartiality 

to judge the special case 20907/2017, mainly because these are purely generic considerations that 

at no point refer to traits and behaviours of the specific challenged judges. Rather, they try to 

convey a global image of the Supreme Court, implying that it is not the ideal forum for such 

criminal proceedings to be held and decided with due guarantees. Apart from the three main 

arguments already examined, the mere observation that none of the reasons of the challengers 

specifically refer to the challenged judges is enough to reject them: the recusal must be based on 

duly substantiated circumstances of the particular judge being challenged”. 

This issue was finally addressed in Legal Ground (A), subsection 5.5.6, of the challenged 

judgment, by using a broad reasoning with express reference to the aforementioned ruling no. 

7/2018 of 5 December, delivered by the Special Chamber for Art. 61 LOPJ, in which the Chamber 

dismissed the claim of in the interlocutory matter filed to request the judge’s recusal. In short, 

these decisions first argue that the breach of a judge’s impartiality “is to be assessed only on the 

basis of that judge’s own acts: what he does, what he says, and even what he appears to be and 

do. But the opinion of someone else, expressed using an instant messaging service, can never 

suffice to alter the membership of an organ of adjudication”. Second, that the message must be 

seen as what it is: “a claim used by a politician to justify a deal made with another political party. 

He says things… in his own defence to justify a deal that was drawing criticism from his own 

parliamentary group because they thought it was the wrong deal. The politician seeks to justify 

his own actions and, in his defence, uses any argument he thinks fit. Yet that which is to be seen 

as an (unacceptable) opinion in the political sphere is not transferable to the judicial sphere 

without further ado”; Third, that the recusal omits two relevant facts: on the one hand, the fact 

was that the deal the senator was trying to rationalise to his own parliamentary group “had been 

struck between the two largest political parties (PP and PSOE), which are obviously quite 

different ideologically”; thus, the judge’s appointment could result from his personal and 

professional calibre and his fitness for that office rather than from his alleged closeness to a 

political party; on the other hand, the judge had “excluded himself” from that deal, which cannot 

correspond with an alleged “confluence of interest”.  



 72 

    

 

 

7.3.3. Resolution of the complaint. 

 

The ground for amparo calls into question the impartiality of the court trying the case on 

the sole and exclusive basis of the conduct of third parties outside that body and its closest circle, 

as reflected in certain statements. 

The application of the aforementioned doctrine leads us to reject the complaint on the 

basis of the following considerations. 

a) The issue on the president of the chamber, who was accused of partiality because 

of the message sent to numerous people via an instant messaging application (WhatsApp) by the 

then senator of the People’s Party, Mr Ignacio Cosidó, has been addressed in the aforementioned 

STC 91/2021, LG 3. 

The text of the message, included in the aforementioned ruling no. 7/2018 of 5 December, 

issued by the Special Chamber of Art. 61 LOPJ, had the following wording: 

“The previous pact included [10 PSOE (Socialist Party) + 10 PP (People’s Party) + the 

President (Judge of the Supreme Court) PSOE = 21], and without the right to veto the candidates 

proposed by the other. = (12 judges + 8 renowned jurists (RJ) + 1 President) = 21 = [(3 judges 

PP Congress + 3 judges PSOE Congress + 3 judges PSOE Congress + 3 judges PP Senate + 3 

judges PSOE Senate) + (2 RJ PP Congress + 2 RJ PSOE Congress + 2 RJ PP Senate + 2 RJ PSOE 

Senate) + 1 President = 21] Put another way: The PP would have had 10 members, and the PSOE 

10 members + the President = 11. With the negotiation, the PP has 9 members + the President = 

10, and the PSOE has 11 members. In other words, we get the same numerically, but we put in 

an exceptional President, who was vetoed by Rubalcaba in 2013, and now he wasn’t. A great 

jurist president with large experience at the Supreme Court, who will bring prestige to the 

Supreme Court and the CGPJ - something necessary on the other hand - and with the leadership 

and auctoritas to ensure that the votes are not 11-10 but close to 21-0. And who will also control 

the criminal chamber from behind the scenes and preside over the Special Chamber 61. It was a 

great game that I experienced from the front line. At stake were the future renewals of 2/3 of the 

Supreme Court and hundreds of appointments in the judiciary, something vital for the PP and for 

the future of Spain. The only thing that may sound wrong are the appointments of some PSOE 

members, but the previous pact was to not veto names, so as not to prolong the renewal process, 

which is due to expire on 4 December. In any case, removing De Prada from the National High 

Court is a good thing. Better to have him as a member than by issuing rulings against the PP. 
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Another important consideration is that this 50% distribution for the next few years is more than 

what we would be entitled to in terms of the number of parliamentary seats or if other political 

forces had joined. All in all, an encouraging result. The ignorance I extract from what I am reading 

these days is bordering on the criminal. If anyone wants more details, I am happy to help. Cheers”. 

We reject the complaint based on the following considerations, following the 

aforementioned STC 91/2021 [LG 5.6.3 c)]: 

We must insist on the general rule that judicial impartiality is presumed. The person 

alleging partiality must invoke a legally established ground for recusal, or a fact or circumstance 

of such a magnitude and significance that a lack of impartiality can be presumed. Furthermore, 

in either case, an objective prima facie evidence must be offered to enable an analysis of the 

question raised. 

 Judicial impartiality is an essential guarantee for the functioning of the system of rights 

and freedoms. The citizen must be certain that his or her case will be decided by a court that has 

had no prior contact with the parties or the subject matter of the proceedings. That is why 

appearances are also important in this area. However, doubts about impartiality, or even the mere 

appearance of impartiality, must be based on objective data, so that they can be understood as 

legitimately justified. A system in which any allegation of a judge’s bias would lead to his or her 

exclusion from a court would be a serious breach of safeguards for the other parties involved in 

the resolution of the dispute. This is why the grounds for withdrawal and/or recusal must be 

interpreted in a restrictive sense and, therefore, be invoked by means of the provision of an 

objective prima facie evidence that justifies their analysis and weighting. It is in this context that 

the impartiality of a judge can only be called into question by the judge’s own conduct or 

expressions or opinions, not those of a third party. 

In this case, the third party is a member of a political party who sends an account through 

an instant messaging platform which, due to its content and its temporary context - of public 

knowledge - appears to be part of a controversy provoked within that party, against those who 

did not seem satisfied with a certain pact supposedly reached to promote the renewal of the 

members of the General Council of the Judiciary. The message was therefore unmistakably 

political in nature and was - apparently - aimed at describing the hypothetical benefits of an 

agreement reached with a rival political party. This will showed an unacceptable image of 

someone that blindly followed the interests of a political force to gain “control” of a court 

chamber, which, on the other hand, is absolutely incompatible with the judicial independence 

guaranteed in our constitutional text (Art. 117 et seq. SC). However, taken as a whole, some of 
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the terms of the message could even be understood in a completely opposite sense to that intended 

by the appellant. The challenged judge would not be an instrument of a political party, but a 

consensus candidate between two opposing political forces. An “exceptional” judge - as the 

message says -, “a great jurist”, with “large experience at the Supreme Court”, who will “bring 

prestige” to the Supreme Court and the CGPJ, and with “leadership and auctoritas”.  

In any case, it is not for this court to make a political assessment of this message. In this 

section of the appeal, it is only a question of assessing whether its content allows us to rule out, 

in itself, the impartiality of a judge. And the answer can only be no. 

The appellant has not provided any objective information on the conduct, opinions or 

expressions of the challenged judge from which a prior position on the merits of the case may be 

inferred, or an interest in the way in which the controversy submitted for his consideration should 

be resolved, which is the alleged cause for recusal [Art. 219(10) LOPJ]. What is more, the events 

following the publication of that message - which are well known - indicate just the opposite. The 

judge issued a public statement, which reads as follows: 

“The news published in recent days about my hypothetical appointment as President of 

the Supreme Court and of the General Council of the Judiciary, oblige me to make the following 

clarifications: 

1. I have never conceived of the judiciary as a tool servicing certain political 

positions to control the outcome of a criminal case. 

2. My career as a judge has always been governed by independence as a prerequisite 

for the legitimacy of any judicial decision. 

3. An examination of the decisions that I have handed down over the years as a 

Supreme Court Judge - especially as President of the Admissions Section regarding cases against 

people with parliamentary privilege - is the best proof that I have never acted by conditioning the 

application of the law on the political choice of the defendant or respondent. 

4. For all these reasons, I publicly announce my firm intention not to be included, 

should I be so considered, among the candidates for the post of President of the Supreme Court 

and of the General Council of the Judiciary”. 

As can be seen, this statement not only denied any participation in the alleged strategy of 

controlling a court chamber put at the service of a political party, but also firmly and decisively 

ruled out any candidacy for the post referred to (president of the Supreme Court and of the 

General Council of the Judiciary). 
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However, the appellant only appears to have taken into account the message of a third 

party in the face of the unequivocal conduct of the challenged judge, which openly contradicts 

expressions made by a public official in a strictly political sphere. Such a partial reading of events 

cannot be supported by this court. The consequences of the appeal being upheld on this ground 

are easily foreseeable and, at the same time, unaffordable. Any message issued by a third party 

could override the strict application of the rules on subject-matter or functional jurisdiction, or 

on the withdrawal and recusal regime. Even if we were only moving at the appearance level, 

doubts about impartiality can only arise from the objectively ascertainable acts or conduct of the 

judge. Any doubt based on personal convictions or subjective criteria, or on the facts or opinions 

of third parties, cannot imply alleging the partiality of a judge, regardless of his or her conduct, 

because in that case, we would be recognising a non-existent right of the citizen to shape the court 

to his or her convenience. 

b) The same considerations apply in full to the complaint concerning other statements 

made by prominent public officials to which the applicant for amparo refers. None of them reveal 

any information that would cast doubt on the impartiality of any of the judges of the Criminal 

Chamber of the Supreme Court who constituted the judging body. 

Apart from the fact that the content of those statements, which have been noted above, 

does not reveal the existence of any personal relationship between the aforementioned political 

officials and the members of the trial court, the appellant does not provide any evidence, data or 

reason to justify that those expressions could have influenced the impartiality or independence of 

the trial chamber, undermined the morale of any of its members or compromised their appearance 

of impartiality. 

It should be added that, in any case, as we pointed out in STC 91/2021, neither the criminal 

proceedings from which the challenged conviction arises nor this appeal for amparo, constitute 

channels for seeking judicial protection against public statements by third parties which, due to 

their content, could fall within the scope of the so-called extra-procedural dimension of the 

presumption of innocence (LG 8.4). 

In the light of the foregoing, the ground cannot be upheld. 

 

7.4. The “political” expressions contained in the judgment, the treatment of the 

presumption of innocence, the chamber’s in-court and out-of-court statements, and the decisions 

on the admission and examination of evidence. 
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7.4.1. Positions of the parties. 

 

A second group of causes that would have compromised the impartiality of the trial 

chamber, and which the appeal includes under the heading “lack of subjective impartiality”, has 

to do with the defence relating to certain journalistic information and with the conduct of the 

body itself in the exercise of its jurisdiction, which ranges from decisions on the refusal to admit 

evidence to the drafting of the judgment, including the conduct of the oral proceedings. 

As set out in detail in the facts of this judgment, the appeal challenges the impartiality of 

the trial court on the following grounds: (i) the “political expressions” and the excessive treatment 

of the “right to self-determination” in the judgment, which implies taking a position on the 

underlying political question and shows the absence of neutrality; (ii) the defective procedural 

treatment of the presumption of innocence, given the lack of evidential assessment in relation to 

the appellant, which, in turn, would constitute a breach of the duty to state reasons required under 

Article 24(1) SC; (iii) the statements of the members of the court outside the courtroom 

expressing their “deep discomfort” with the appellant’s defence strategy; (iv) the statements made 

by the President of the chamber during the examination of the witnesses Javier Pacheco and 

Marina Garcés, thus expressing the “bias of the court”; (v) and the decisions to refuse to admit 

certain evidence (twenty witnesses proposed by the defence and, in particular, the expert evidence 

of Mr. Hugh Orde and Mr. Duncan McCausland) in contrast to that admitted to the prosecution, 

as well as the president’s direction of the examination of Ms. Garcés, also indicative of the same 

predisposition. 

According to the appellant, other circumstances put forward as separate grounds for 

amparo should be added, such as the change of the “ad hoc” jurisdiction criterion, the question 

of language rights and the continuation of the appellant’s pre-trial detention. 

The State’s attorney rejects the merits of this ground of amparo based on the following 

considerations: (i) regarding the so-called “political expressions” included in the judgment, he 

considers that the argument is far-fetched and would amount to admitting a breach of impartiality 

on the grounds that the judgment was unfavourable; (ii) in relation to the expression of the 

president during the testimony of Mr Javier Pacheco, it was “an attempt to give context in order 

to highlight the impertinence of the questions”, without any reasoning or evidence as to why 

impartiality was compromised”; (iii) with regard to the alleged leak of the court’s views on 

defence strategy, the allegation is not based on actions of the judges themselves, but of third 
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parties; (iv) as regards the testimony of Ms Garcés, reference is made to paragraph 16.3.3 of LG 

A) of the judgment; (v) on the complaint concerning the rejection of the expert evidence, the 

ground for refusal of such evidence contained in the ruling of 1 February 2019 is neither 

considered nor criticised. As has been explained, the allegation regarding the treatment of the 

presumption of innocence is answered in a differentiated manner, under the prism of the content 

of this fundamental right. 

The political party Vox, apart from the common response reiterated in the previous 

sections, specifically refers to the complaint that questions judicial impartiality based on the 

refusal to admit and examine evidence in order to assert that the facts submitted are nothing more 

than “procedural minutiae” that do not undermine the appellant’s right to propose and take 

evidence nor affect the final decision. 

The Public Prosecution Service also requests the dismissal of the ground for amparo. The 

specific complaints regarding the treatment of the presumption of innocence and the refusal to 

admit and examine evidence are respectively analysed from the prism of the right to the 

presumption of innocence [Article 24(2) SC] and the parties’ right to use relevant types of 

evidence to defend their legitimate interests [Article 24(2) SC]. After dismissing the 

infringements of those fundamental rights, it rejects the allegation of partiality attached to them 

as implausible. With regard to the other three cases that would have compromised the impartiality 

of the court, the prosecutor’s position is based on the following arguments: (i) the treatment in 

the judgment of the so-called “right of self-determination” was necessary in order to rule on the 

violations of rights that would operate as grounds for justification and that had been alleged by 

the defence. The complaint expresses its disagreement with the content of the judgment in this 

respect, but does not demonstrate any lack of impartiality; (ii) the court’s alleged statements on 

the “defence strategy” originated from information provided by some media regarding, in turn, 

what appeared in a WhatsApp chat among journalists, in which none of the judges participated, 

and therefore these are statements made by a third party that do not serve to affirm that the 

suspicions or doubts of partiality are objectively and legitimately justified; and, finally, (iii) the 

statements of the presiding judge, during the examination of the witnesses Mr. Pacheco and Ms. 

Garcés, were part of the functions of directing the debates and taking witness evidence, had 

reasonable justification and “in no way altered the equality of the parties by causing an evident 

impairment or imbalance in the powers of allegation, accreditation, reply and contradiction”. 
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7.4.2. Framework of the complaints. 

 

The development of the arguments of the complaint, on the specific section we are 

examining, makes the right to an impartial judge a sort of common cause in which it introduces, 

in addition to some motives that specifically concern the impartiality of the trial court, a series of 

complaints about the jurisdictional activity of the latter. In the appellant’s view, all decisions of 

the Chamber, whether of an interlocutory nature or regarding the judgment on the merits, which 

were contrary to the appellant’s interests and involved in any form of infringement of the legal 

system, would be indicative of the lack of impartiality of the judges who collectively took them. 

Such formula is unacceptable. Without prejudice to the fact that this court will respond to 

each and every one of these complaints, the starting point for their correct analysis lies in framing 

each one of them in the aspect or facet of the affected fundamental right that can be protected by 

amparo. 

It follows from the foregoing that, of the five grounds indicated, only three can be included 

in the framework of the fundamental right to an impartial judge [24(2) SC]. The other two, to 

which we should add those dealt with separately in the appeal and which concern the jurisdiction 

to prosecute, the language issue and the appellant’s continued pre-trial detention, would 

constitute autonomous infringements and must therefore be addressed separately. 

In particular, the right to an impartial judge includes challenges relating to the expressions 

contained in the judgement and to the statements made by the judges of the trial chamber outside 

and inside court. On the other hand, those concerning the treatment of the presumption of 

innocence and the admission and examination of evidence must be analysed, respectively, as 

alleged violations of the right to the presumption of innocence and the right to evidence [Art. 

24(2) SC]. 

In short, to clarify the order of examination of the grounds for amparo in this judgment, 

which are grouped under this common denomination of “right to an impartial judge”, we 

announce the following: (i) the complaints relating to the jurisdiction to prosecute and the 

language issue have already been examined in previous grounds; (ii) the one concerning the right 

to the presumption of innocence will be analysed in the following legal ground; (iii) we now turn 

to those that remain, which we have framed as matters of impartiality and challenge the latter by 

reason of the content of the judgment and the conduct of the court during the trial; and (iv) at the 

end of this ground, we will add some considerations on the appellant’s allegations from the 
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perspective of the equality of arms principle and the right to evidence, and we will also include a 

review of the alleged leak of the judges’ opinion on the defence strategy during the trial. 

 

7.4.3. Rejection of the complaints concerning the statements made by the judges of the 

trial chamber outside and inside court. 

 

Of the three complaints that we have considered to fall under the right to an impartial 

judge [24(2) SC], the last two, relating to the statements of the judges of the trial chamber outside 

and inside court, are part of the grounds for exclusion provided for in Art. 50(1)(a) LOTC, in 

conjunction with Art. 44(1)(c) LOTC, and Art. 223(1) LOPJ, when it sets out that the recusal 

“must be proposed as soon as the circumstances leading to it are known, otherwise it will not be 

heard”. 

In this regard, we must recall that the examination of the grounds of the appeal for amparo 

requires, in accordance with Art. 44(1)(c) LOTC, that “the violation of the constitutional right 

must be formally reported, if there was an opportunity, as soon as, once known, would have room 

for it”. The purpose of this rule is to preserve the subsidiary nature of the appeal of amparo (inter 

alia, SSTC 42/2010 of 26 July, LG 2; 91/2010 of 15 November, LG 3 and 12/2011 of 28 February, 

LG 2). This teleological element has guided the interpretation of this requirement and the 

minimum content of the invocation for it to be considered fulfilled. 

As we stated in the oft-cited STC 91/2021, doubts about judicial impartiality must be 

asserted through the corresponding collateral issue on the recusal of a judge, to the extent that the 

possibility of recusal is part of the right to a trial with full guarantees (STC 116/2008 of 13 

October, LG 2). The collateral issue on the recusal of a judge thus becomes the ideal instrument 

to invoke a violation of the right to an impartial judge. By not doing so, one does not only 

renounce the right of recusal in time and in due form, as an expression of the right to an impartial 

judge included in the right to a trial with full guarantees [Art. 24(2) SC]. It also prevents the 

examination of relevant evidence (Art. 225 LOPJ), as well as the investigation and decision on 

the collateral issue by the legally competent bodies (Arts. 224 and 227 LOPJ). Likewise, the 

challenged judge is prevented from offering any explanations he or she deems appropriate on the 

matter in dispute. The collateral issue on the recusal of a judge is a guarantee for the recusing 

party, because it allows for an eventual redress of the alleged violation through the removal of 

the judge, but it is also a guarantee for the recused judge, because it prevents him or her - if 

necessary - from getting to know about the case that is legally entrusted to them. 
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An analysis of the case file shows that the grounds indicated were not raised at the 

appropriate procedural stage through the procedural channel established by law. 

In the document in which the procedural representation of Mr. Cuixart raised the vacation 

of proceedings against the judgment, under the heading of “the fundamental right to a trial with 

full guarantees and to a legally-predetermined judge who is independent and impartial”, the main 

reason given was the lack of political neutrality of the chamber as a result of the expressions 

included in the judgment on the right to decide, to which it was added, as “procedural facts [...] 

complementing” the above perspective, the change of the jurisdiction criterion, the decision on 

the language rights issue and on the types of evidence, the way in which the court dealt with the 

examination of defence witnesses, the court’s views on the defence strategy, the continuation of 

the appellant’s pre-trial detention and the way in which the presumption of innocence was 

addressed. However, it devoted a separate section to the violation of the latter fundamental right. 

As we will see, apart from the allegation relating to the presumption of innocence, which 

was dealt with separately (section 2.3), the specific response of the Supreme Court, included in 

legal ground 2.2 of the ruling of 29 January 2020 focused on the question relating to the alleged 

lack of political or ideological neutrality. The reason is that this case arises from the content of 

the judgment itself, so that it could not be reported beforehand. 

On the other hand, and regardless of whether the correct framing of these other complaints 

leads us to give them a substantive response from the perspective of another fundamental right 

or another facet of the same right, the causes that call into question the impartiality of the court’s 

conduct during the trial should have been asserted by means of the recusal of the judges concerned 

as soon as the conduct complained of took place.  

It should be stressed that the requirement of recusal is not based on a formalistic 

understanding of the principle of subsidiarity. As we have pointed out, the instrument of recusal 

includes a series of guarantees aimed at ensuring the correctness of the decision. These guarantees 

are relevant and should be highlighted: the hearing of the challenged judge and the parties, the 

possibility of examining evidence and the attribution of the decision to a judicial body specially 

designed for this purpose by law - in this case, the Special Chamber of Article 61 LOPJ -. But, 

above all, this interlocutory matter is the only channel that allows us to early redress in natura a 

possible violation of the fundamental right to an impartial judge [24(2) SC]. For these “powerful 

reasons” (in the words of the aforementioned STC 140/2004, LG 5), a belated complaint on the 

violation of said fundamental right aimed at obtaining, not the removal of the judge whose 



81 

 

 

 

 

TRIBUNAL 

CONSTITUCIONAL 

impartiality is understood to have been compromised, but rather the annulment of the decision in 

which said judge had intervened and which was unfavourable to the complainant, cannot be 

admitted. 

As stated, the objection concerns the complaint about the conduct of the court during the 

trial, but does not cover the first of the grounds examined, since the cause of the alleged loss of 

impartiality could not have been known until the judgment was notified. 

 

7.4.4. On the complaint about the political content of the judgment. 

 

7.4.4.1. Response of the judicial body. 

 

Once the object of our examination has been limited to the complaint regarding the alleged 

loss of impartiality revealed by the “political expressions” and the treatment of the “right to self-

determination” in the judgment under appeal, we begin our analysis by reproducing the judicial 

response to the complaint. 

As we have said, the complaint received an express response from the sentencing court in 

legal ground 2.2 of the ruling of 29 January 2020, which resolved the motions to vacate 

proceedings brought against it. It reads as follows: 

“The allegations concerning the infringement of the fundamental right to a trial with full 

guarantees and to a legally-predetermined judge who is independent and impartial, based on an 

alleged “ideological preconception” of the members of this Court, are unfounded. The mere 

subjective assessments of the party cannot become a sufficient basis to have an impact on the 

appearance of impartiality of this Chamber. 

The legitimate disagreement over the judgment’s analysis of issues such as the “right to 

decide” or the right to self-determination can hardly justify the alleged bias. The analysis of this 

issue is caused - as explained in that decision - by the need to resolve any possible infringements 

of rights that would work as grounds for justification and that had been alleged by the defences 

in one way or another. It is surprising, therefore, that the brief submitted states that this question 

“does not form part of the subject matter of the criminal trial and that it is neither relevant nor 

necessary in an analysis of the facts and application of criminal law such as that which 

corresponds to a court of criminal jurisdiction”, thus attempting to charge this Chamber with ‘an 

excessive decision’ which, as we have said, is unfounded”. 
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7.4.4.2. Resolution of the complaint. 

 

The reasons given by the Supreme Court in answering the complaint are, in the opinion 

of this court, sufficient to reject it. We add, however, the following considerations: 

a) Ideological or political neutrality does not constitute a requirement derived from 

judicial impartiality [STC 162/1999 of 27 September, LG 8 (b)]. The real requirement is that the 

judge’s personal convictions do not become preconceived ideas, preconceptions or prejudices in 

his or her mind that may influence the decision to be taken, thus replacing the submission to the 

legal order as the exclusive criterion for judgment. And judicial impartiality is presumed. The 

appellant infers the alleged ‘ideological prejudice’ not from what was said or done by the judges 

sitting in the Chamber before, during or outside the proceedings under consideration, but from 

the content of the judgment itself, which is an expression of the Court’s judgment on the issue 

submitted for its decision. This way of arguing is methodologically incorrect, for it is not possible 

to label as “prejudice” what is already “judgment”. In other words, the inference of a certain 

“prior position” or “prejudice” cannot be made exclusively from the content of the final decision 

resulting from the action of judging. 

b) The appellant insists that the sentencing chamber has put on record a certain 

political or ideological position in the judgment. This starting point is uncertain. 

 Over the course of more than twenty pages devoted in the judgment to the “‘right to 

decide’ as an alleged ground for excluding unlawfulness” [paragraph 17.1 of legal ground A)], 

the sentencing chamber does not express its ideological or political opinion, but rather its position 

on a specific legal question that had been raised by the parties. One may disagree with this 

position, with the quality of the arguments and the correctness of the conclusion reached, but it 

is not possible to identify in the entire content of this fragment any expression that would make 

it possible to identify a particular ideological or political stance in the trial court. 

c) As the Public Prosecution Service points out, the complaint expresses the 

appellant’s disagreement with the content of the judgment in this respect, but does not 

demonstrate any lack of impartiality on the part of the judges who handed down the judgment. 

Not only does the judgment not express a “political position on the question of the 

plurinationality or single-nationality of the Spanish State”, which is what the application for 

amparo complains about, but also, as the trial chamber and this court reiterates, this issue is 

completely alien to the subject matter of these proceedings, and despite the attempts of some of 
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the parties to convince otherwise, it has remained so, outside the judicial debate, throughout all 

its stages. The decision is not the result of an ideological or political position of the members of 

the sentencing court, but the result of a complex task of establishment of the facts and extensive 

legal reflection. 

 

7.5. Considerations on the equality between the parties to the proceedings, the right to 

evidence and the leakage of the judges’ alleged opinion on the defence strategy. 

 

7.5.1. Equality of arms principle in the process. 

 

As we said before, the appellant’s allegations questioning the impartiality - “negative 

predisposition” as the complaint says - of the sentencing court due to the behaviour of its president 

during the trial on the occasion of the examination of two witnesses could be included in this 

facet of the fundamental right to a judicial process with full guarantees [Art. 24(2) SC] (STC 

130/2002 of 3 June). 

Very briefly, it should be recalled that equality between the parties is a constitutional 

principle included in the object of the right to a judicial proceeding with full guarantees [Art. 

24(2) SC], and “it means that the judicial bodies are constitutionally obliged to apply procedural 

law in an fair manner, in such a way as to guarantee to all parties, within their respective positions 

in the proceedings and in accordance with the organisation given to it by law, the balance of their 

rights of defence, without granting favourable treatment to any of them in the conditions for 

granting and using the common procedures, unless there are particular circumstances that 

determine that this balance and equality between the parties can only be maintained with a 

different procedural treatment that is reasonable, and is adopted precisely in order to re-establish 

this balance and equality (STC 101/1989 of 5 June, LG 4)” [STC 130/2002, LG 3]. 

In legal ground 6 of STC 91/2021, dedicated to the alleged violation of this same 

fundamental right, the court expressly assessed the episode of the trial alleged by the appellant 

for amparo relating to the questioning of the witness Marina Garcés from this perspective, among 

others. This matter is addressed in the judgment under appeal, in section 16.3.3 of legal ground 

A). 

In this regard, in addition to referring to what was stated there, including the detailed 

review of the response given by the Supreme Court to the allegation made by other defendants, 
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we reiterate that, as we concluded then, this court finds that there was no pejorative treatment of 

the defence. 

We noted that, apart from the fact that each and every one of the assessments made of 

such eventualities has received an explicit response in the judgment under appeal, which was 

absolutely correct (in terms of compliance with the procedural rule), and that these incidents are 

irrelevant to the formation of the factual account from which the conviction arises, we consider 

that such events, assessed as a whole and in the context of the entire trial, are clearly insufficient 

to support the existence of unfavourable treatment. 

After reviewing the responses given by the Supreme Court to each of the complaints 

raised in this regard, we concluded that none of these events, separately considered, is sufficiently 

important to infer a breach of judicial impartiality. Taken together, and in the context of the trial, 

the complaint vanishes completely. 

In particular, with regard to the examination of the witness Marina Garcés, the judgment 

under appeal, after reasoning at length on the irrelevance of the personal assessments of witnesses 

for the purposes of the judgment, refers specifically to that examination. It reproduces constant 

references to personal perceptions or feelings [“we had a sense of shared curiosity… of entering 

a new political situation”; “at no time did I get any sense of agitation… or alarm”; “astonishment 

and complete surprise”, “calm down the agitation and fear”; and “an incomprehensible and sad 

prohibition”, regarding the decisions of the Constitutional Court] in response to questions that “at 

no point were declared inappropriate, despite being clearly irrelevant”. Then, it explains the 

interruption by the President of the Court “when testimony reached a point where the witness 

intended to explain her degree of astonishment about the events of 1 October 2017 (“I was 

astonished” [yo aluciné, colloquial expression]); the President made clear that her statement did 

not relate to the facts but to her personal opinion, which was of no interest to the process. 

The Supreme Court ends this section by justifying the expression “fine. That’s much 

better”, which the President said when the barrister ceased to ask questions to Ms Garcés. And it 

points out that her examination “became a clearly irrelevant statement”. “Nothing of what she 

said, none of her opinions, none of her replies [...] has had any influence on the determination of 

the proven facts”. 

Later on, the sentencing court returns to the examination of Marina Garcés to explain why 

the witness was not allowed to consult written notes, which had been criticised by some of the 

defence. According to the judgment issued by the Criminal Chamber of the Supreme Court, Ms 
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Garcés “used not just notes that might serve to refresh her recollections of details that would 

otherwise be difficult to remember, but a script, in which she had written down even the time 

during which she “… had not met for coffee” with Mr Cuixart, the fact that she had a fever, or 

the extent of astonishment [alucinación, colloquial expression] caused to her by the judicial 

prohibition of the referendum of 1 October 2017”. 

As we pointed out in STC 91/2021, it is not up to this constitutional jurisdiction to assess 

the adequacy or inadequacy of the sentencing court’s answers. Our much more limited assessment 

is constrained to verify that the appellant’s complaints have received an explicit, complete, 

reasoned and reasonable response from the court responsible for the trial - we insist that, in 

accordance with our Constitution, it is the highest court in all jurisdictions, except in matters of 

constitutional guarantees [Article 123(1) SC]. The reasoning set out above, which covers all of 

the complaints relating to incidents in the debate and the conduct of the latter by the president, 

thus complies with the applicable constitutional standard of reasonableness and removes the 

appellant’s suspicion of arbitrariness and unfavourable treatment. Each and every one of the 

decisions taken by the president in the conduct of the trial, which have been criticised by the 

defence, has a reasoned explanation, even if it is not to the appellant’s liking. 

For the same reasons, also in the case under consideration, the facts that make up this 

complaint, as described in the appeal for amparo filed by Mr. Cuixart, criticising what he 

considers to be the verbal excesses of the presidency during the questioning of the aforementioned 

witnesses, in the context of a trial held in long morning and afternoon sessions over months and 

in which more than five hundred witnesses were questioned, are not relevant events from the 

perspective of equality of arms and the right to defence. 

 

7.5.2. Right to evidence. 

 

We also said that within the appellant’s account there is a complaint about the decisions 

to exclude certain pieces of evidence and the examination of the testimony of Marina Garcés. 

Under his account, all of the Chamber’s decisions, which are contrary to his interests and violate 

the legal system in any way, would reveal the lack of impartiality of the judges who adopted 

them. According to the complaint, the decisions to reject twenty witnesses proposed by the 

defence and, in particular, the expert evidence of Mr. Hugh Orde and Mr. Duncan McCausland - 

which would left him without a proper defence -, in contrast to that admitted to the prosecution, 
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as well as the president’s direction of the examination of Ms. Garcés, also indicative of the same 

negative predisposition”. 

It should be succinctly recalled, following the oft-cited STC 91 /2021 (LG 7), that for this 

court to be able to assess an infringement of the right to evidence, the appellant must demonstrate 

the relationship between the facts that were sought to but could not be proven, and the evidence 

that was improperly excluded or examined. On the other hand, the appellant must convincingly 

explain that, if that piece of evidence had been admitted or correctly examined, the final decision 

of the proceedings could have been different (STC 101/1999 of 31 May; LG 5, citing SSTC 

147/1987 of 25 September; 357/1993 of 29 November; 1/1996 of 15 January; 217/1998 and 

219/1998 of 16 November). 

In fact, the appellant’s complaint, which includes the simple assertion that those decisions 

deprived him of a means of defence, is devoid of substance from the point of view of the right to 

evidence. The reasons for which the ruling of 1 February 2019, in which the trial chamber decided 

on the evidence proposed, rejected such evidence are not brought up nor analysed. Also, the 

question of the examination of that witness, extensively dealt with in the judgment of the Supreme 

Court (paragraph 16.3.3 of legal ground A), cannot be analysed in the appeal. In these 

circumstances, it is not possible to establish the existence of the deprivation of a means of 

defence, let alone the “negative predisposition” of the trial court alleged by the appellant. 

 

7.5.3. The leakage of the judges’ apparent opinion on the defence strategy. 

 

Finally, one last consideration should be given to the allegation calling into question the 

impartiality of the trial chamber on the basis of the information published in certain media, 

according to which the judges who composed the trial chamber allegedly expressed a critical 

opinion on the appellant’s defence strategy - showing their “deep discomfort” - during the trial 

sessions. 

The ruling of 29 January 2020, which dismissed the motion to vacate proceedings, refers 

to this complaint, limiting itself to stating that ‘[f]inally, it is obvious that the journalistic 

information to which the party refers cannot support an allegation such as the one put forward’ 

(last paragraph of paragraph 2.2). 

Though succinct, this court believes that the above reply is sufficient to reject the grounds 

of this objection. 



87 

 

 

 

 

TRIBUNAL 

CONSTITUCIONAL 

The complaint’s premise that the information published came from a member of the trial 

court or his or her entourage cannot be considered to be justified. Secondly, that information also 

includes a comment about the ‘deep discomfort’ attributed to the chamber, ‘according to court 

sources’, and it is also connected to the behaviour of some defence witnesses during their 

examination at a certain session of the trial. Therefore, it cannot be considered that one, several 

or all of the judges sitting on that court have expressed a negative opinion on the conduct of the 

defence of the applicant for amparo. 

Therefore, this ground for amparo must be dismissed. 

 

8. The right to the presumption of innocence. 

 

8.1. Positions of the parties. 

 

In the second legal ground, the appellant puts forward his allegations concerning the 

improper treatment of the right to the presumption of innocence, which he does not formally raise 

as an autonomous complaint, but as a factor supporting the infringement of the right to an 

impartial judge, which he alleges on multiple grounds. He argues that the contested decision lacks 

a specific section dealing with the evidentiary issue and the reasons for the corresponding 

analysis, so that it does not explain what the source of evidence is or how it is assessed in order 

to establish the factual account when it contradicts the evidence of the defence. He exemplifies 

this procedure by contrasting the paragraphs dedicated to explaining the evidentiary assessment 

in relation to his actions on the day of 20 September 2017 and the facts considered proven in this 

regard. In particular, he denies that the references to the fact that the warrant could not be enforced 

in a normal manner, to the existence of turmoil or to the aim of preventing the normal functioning 

of the administration of justice can be deduced from the evidence provided by the defence, 

without the sources of evidence and the assessment leading to such conclusions being made 

explicit. In his view, this way of acting shows an element of “prejudice” that determines the 

absence of subjective impartiality and even violates the duty to state reasons for judicial 

decisions, a duty included in Art. 24(1) SC and Art. 6(1) ECHR. 

From that overall assessment, the appeal develops the challenge to the findings of fact 

concerning the appellant around four facts. In short, it is argued that: (a) the participation in the 

call on 20 September, which he acknowledges to have encouraged and places in the framework 

of the democratic rule of law, did not prevent the judicial proceedings at the Vice-Presidency of 
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the Govern; (b) the other calls on that date are acts of protest, without any explanation as to why 

they are understood to be aimed at impeding the normal functioning of the administration of 

justice, and the incidents in the course of the various judicial proceedings appear overstated and 

lacking in evidence that would allow them to be charged to the appellant; c) the calls for 

participation on 1 October and the need for the use of force by the State security forces that is 

included in the factual account is contrary to the statement that they later had stop using force 

because it could become disproportionate. To this, the lack of specification of the recordings 

viewed and assessed to establish what happened at the polling stations and, finally, the absence 

of a factual account with sufficient precision and detail to subsume the conduct in the criminal 

type must be added; and d) the purpose attributed to the demonstrations to show that judges had 

lost their jurisdictional capacity in Catalonia is unfounded, as the appellant’s conduct is limited 

to protesting against two specific judicial actions and not to questioning the judicial 

institutionality as a whole; besides, judges and courts continued to carry out their judicial function 

normally. 

The State’s attorney argues that the appeal merely disagrees with the assessment of the 

evidence taken by the court, a disagreement that is not based on any fundamental right, while 

ignoring the rest of the account of proven facts and the multiple evidentiary inquiries from which 

it derives. He clarifies that this piece of evidence has been assessed throughout the judgment in a 

reasoned manner even if it is not included in a specific section, as can be seen in ground C), 

relating to the determination of criminal responsibility, which analyses in paragraph 1.9 the 

evidence supporting the appellant’s intervention and which constitutes sufficient evidence for the 

prosecution to undermine the right to the presumption of innocence. 

The political party Vox limits itself to highlighting that the judgment gives details and 

reasons in all its sections regarding the criminal conduct of each and every one of those convicted. 

The prosecutor also dismisses the violation of the right to the presumption of innocence 

in accordance with the relevant constitutional doctrine; therefore, it cannot be logically used to 

allege a lack of impartiality. He argues that there has been sufficient evidence for the prosecution, 

recalling the presentation of the sources of evidence and their assessment by the Supreme Court 

in paragraph 1.9 of LG C) of the judgment, which is devoted to the appellant’s determination of 

criminal responsibility. According to his assessment, this paragraph also details the events in 

which he was involved and his participation in a reasoned analysis that must be linked to the 

initial joint assessment (p. 298) on the charge to the defendants of the harm to the legal assets 
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insofar as their individual conducts in the appellant’s case, the mobilising action to active 

resistance and opposition by de facto means - are part of a criminal strategy, shared from the 

beginning or in a supervening manner. The public prosecutor agrees with the Government Legal 

Service that the factual questions raised in the appeal are just a disagreement and a discrepancy 

with the account of proven facts, and therefore fall outside the jurisdiction of the Constitutional 

Court. 

8.2. Response of the judicial body and relevant decisions. 

 

The Supreme Court’s ruling of 29 January 2020 rejects the allegations related to the 

possible infringement of the fundamental right to the presumption of innocence that are now 

reproduced in the amparo proceedings in its ground 2.3. It indicates that the evidence assessed to 

declare proven the facts for which the appellant has been convicted “is made explicit in paragraph 

C) of the legal grounds, when examining the corresponding determination of criminal 

responsibility (point 1.9), and includes witness, documentary, expert evidence and the 

defendant’s own statement” and that the allegations “show a clear discrepancy with that 

assessment and with the inferences drawn from it, but this does not imply a lack of sufficiency of 

the means of evidence analysed”. 

Fact 2.p) of this decision sets out in detail the aspects of the aforementioned ground C) 

“DETERMINATION OF CRIMINAL RESPONSIBILITY” which expressly concern the 

appellant (paragraph 1.9), to which the overall consideration of the reasoning on the evidence 

contained in the judgment, which will be referred to when analysing the complaint, must be 

added. 

 

8.3. Delimitation of the complaint. 

 

As we have already mentioned in the previous ground, in the plea alleging infringement 

of the right to an impartial judge, the appellant also raises the procedural treatment of the 

presumption of innocence, invoking Articles 24(2) SC and 6(2) ECHR, as an expression of the 

lack of impartiality of the Supreme Court judges. However, the subsequent development does not 

argue about the impact of the treatment of the dissenting evidence on the guarantee of impartiality 

of a due process. In fact, under the heading of the complaint, he reproduces the statement that he 

had already made in the motion to vacate proceedings to defend the infringement of his right to 

the presumption of innocence, which was then raised as an autonomous harm and as a sign of 
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lack of neutrality. In its literal rendering into the appeal for amparo, no reasoning is added in 

order to explain and defend the alleged effect of giving rise to doubts or attesting to the 

impartiality of the members of the court beyond its initial classification as an element that could 

be included in the absence of subjective impartiality that reveals a prejudice. In view of this 

content in the complaint, the violation of the right to the presumption of innocence is analysed as 

a single-substantive complaint. 

It should be made clear, however, that the alleged connection between an infringement of 

the right to the presumption of innocence and undue bias on the part of judges or the appearance 

thereof is far from obvious. In abstract terms, assuming the hypothesis that there is a violation of 

the right to the presumption of innocence for purely analytical purposes, the rule of connection 

that the complaint presumes is untenable. That is to say, that a criminal conviction based on an 

unreasonable assessment of the evidence, or on insufficient evidence, or, in short, lacking due 

motivation, proves a prior personal predisposition on the part of the sentencing judge. The same, 

if not a greater, logical leap exists between a conviction without sufficient or unreasoned evidence 

after the trial and the generation ex post of objectively justified doubts about the impartiality of 

the court. In a reductio ad absurdum, the appellant’s argument would lead us to consider the 

infringement of the guarantee of due process whenever the presumption of innocence is found to 

have been defectively treated, because this would be a sign of the presence of prejudices or of 

‘an a priori perspective of the Court’, as he alleged in the motion to vacate proceedings. In doing 

so, the appellant confuses the scope and extent of the two guarantees of due process, without 

alleging previously unknown facts from which it could be inferred that there is a lack of 

impartiality, which, moreover, is not channelled through the specific process of defence of the 

right embodied in the motion for recusal. As we have already said when examining the complaints 

of partiality, the appellant, in a different, but impossible to accept manner, seeks to classify the 

negative outcome of the proceedings based on an assessment of the evidence which he considers 

to be deficient as a fact revealing impartiality. 

However, the appellant’s complaint has nothing to do with the connection between the 

independence and impartiality of the judge and the extra-procedural effectiveness or the rule of 

treatment of the right to the presumption of innocence. At no time does he at this point object to 

the existence of statements or declarations by the members of the Criminal Chamber about the 

case or the applicant, either before or during the trial or in the judgment, denoting a prejudice of 

guilt contrary to the presumption of innocence and, overall, detrimental to the right to a fair trial 
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in the absence of an impartial tribunal (in contrast, STC 162/1999 of 27 September, LG 9; ECtHR 

cases of 5 February 2009, Olujic v. Croatia, § 59; 16 December 2009, Buscemi v. Italy, § 68; 6 

November 2018, Otegi Mondragón v. Spain, § 65). 

Having made the above clarification on the deficient approach and development of the 

complaint that connects the treatment of the presumption of innocence with the lack of 

impartiality, it is worth anticipating that an examination of the allegations from the perspective 

of the right to the presumption of innocence, which is carried out below, does not contribute to 

specifically supporting the link advocated in the complaint. Insofar as it is concluded that there 

is sufficient valid and lawful evidence for the prosecution, the reasonable assessment of which is 

expressed with reasons, the alleged infringement of the right to the presumption of innocence as 

a sign of the existence of a prejudice cannot be assessed, and the premise of the alleged 

impartiality on this point falls. 

 

8.4. Constitutional doctrine. 

 

The infringement of the right to the presumption of innocence alleged by the appellant 

does not concern the lawfulness or validity of the evidence examined, nor does it concern the 

clear statement of what are considered to be proven facts. It focuses on the failure to explain the 

evidence examined and its assessment, with which he partially disagrees, and thus on the absence 

of sufficient evidence to support the proven facts. 

In accordance with this specific approach, it must be made clear that this court has 

reiterated in its doctrine, as set out in STC 105/2016 of 6 June, LG 8, that “the right to the 

presumption of innocence is structured as the right to not be convicted without valid incriminating 

evidence, which requires a basic examination of the evidence performed with the necessary 

guarantees, referring to all the essential elements of the crime, and that from that evidence it is 

possible to reasonably infer the facts and the participation of the defendant. In this respect, the 

Court has stated on numerous occasions its total lack of jurisdiction ‘for the assessment of the 

evidence examined in criminal proceedings and for the evaluation of this assessment according 

to criteria of quality or opportunity. When the right to the presumption of innocence is invoked 

[Article 24(2) SC], the mission of this Court is limited to externally supervise the reasonableness 

of the process that links the evidence examined and the resulting factual account”... It has also 

been pointed out that, in the absence of direct evidence, the inculpatory evidence on the 

concurrence of the objective and subjective elements of the offence may be circumstantial, 
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provided that it is based on fully proven facts and that the facts constituting the offence are 

inferred from that circumstantial evidence through a reasoned mental process in accordance with 

the rules of human criterion, which has been made clear in the Judgment, and that the control of 

the soundness of the inference can be carried out both from the canon of its logic or coherence, 

which is unreasonable when the evidence found excludes the fact from which it is derived or does 

not lead naturally to it, or that of its sufficiency or conclusive nature, after reasonableness is 

excluded by the excessively open, weak or indeterminate nature of the inference’ (among many 

others, SSTC 127/2011 of 18 July, LG 6, and 142/2012 of 2 July, LG 5)”. 

The aforementioned STC 105/2016, LG 8, also underlines that this court has emphasised 

that “the incriminating suitability must not only be assessed by the judge, but also set out in the 

Judgment, so that the lack of reasoning on the assessment of the evidence and the establishment 

of the proven facts entails a breach of the right to the presumption of innocence, which not only 

imposes as a canon of analysis the mere cognoscibility of the ratio decidendi of the judicial 

decision, but a minimum explanation of the evidentiary pillars of the factual account, on the basis 

of which the case is individualised and the application of the legal rule is made possible (inter 

alia, STC 22/2013 of 31 January, LG 5, and the resolutions cited therein)”. This specific duty to 

state reasons ex Art. 24(2) SC is different and more rigorous than the generic right to effective 

judicial protection, “given that it is precisely that right the one at stake and, where appropriate, 

the right that is restricted by the sentence, which will be the right to freedom when [...] the 

conviction includes a prison sentence” (SSTC 209/2002 of 11 November, LG 3; 169/2004 of 6 

October, LG 6; 143/2005 of 6 June, LG 4; 12/2011 of 28 February, LG 6; 22/2013 of 31 January, 

LG 5). In this context, constitutional case law has also established that the presumption of 

innocence also verifies whether the exonerating evidence provided has not been assessed and 

therefore requires its weighing. However, this does not imply that this weighing must be 

performed in detail, nor that it is carried out in the manner intended by the appellant; it only 

involves an explanation for its rejection (SSTC 104/2011 of 20 June, LG 2; 88/2013 of 11 April, 

LG 12; or 2/2015 of 19 January, LG 4). 

In short, judicial bodies “must externalise in a reasoned and logical manner the grounds 

on which their inculpatory conviction was based, beyond all reasonable doubt” (SSTC 129/1998 

of 16 June, LG 4, or 141/2001 of 18 June, LG 6); and the function of this court is limited to 

verifying that the judicial body effectively sets out the reasons that have led it to establish the 

factual account on the basis of the evidence examined and to carry out an external control of the 
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logical reasoning followed that respects the sphere reserved to the ordinary jurisdiction in order 

to establish the facts (STC 67/2021 of 17 March, LG 3). 

 

8.5. Resolution of the complaint. 

 

In accordance with this well-known doctrine and in view of the content of the contested 

decision, the following factors are unsustainable: the general reproach of lack of reasoning on the 

sources, the assessment of the evidence leading to the factual account, and the specific complaint 

on the unreasonableness of the assessment of the evidence that is stated in several factual 

conclusions about the individual conduct of the appellant. 

A) General analysis of the evidence. 

Against the overall complaint on the absence of a specific section devoted to the evidence 

and its assessment as sufficient, we should start by clarifying two issues. On the one hand, the 

formal requirement for autonomous treatment such as the one that the appellant reports is neither 

required by law nor is it a condition of respect for the law. On the other hand, the requirement for 

an illustrative reasoning of the evidence forms part of the right of Art. 24(2) SC and does not 

constitute an autonomous infringement of the right to effective judicial protection [Art. 24(1) SC] 

as the appeal states (SSTC 143/2005 of 6 June, LGs 2 and 4, and 105/2016, LG 3). 

Once the complaint has been limited to the lack of material reasoning and placed within 

the framework of the requirements on the right to the presumption of innocence, the alleged non-

fulfilment of the duty to explain the assessment of the evidence and the reasoning based on the 

rules of logic and experience that link the evidence with the factual account must be rejected. The 

judgment contains a broad section (C) in the grounds (pp. 297-477) titled “Determination of 

criminal responsibility”. This section deals with the examination of the evidence that supports 

the facts proven and, also, the conduct of each defendant included in the facts and the subsequent 

classification in the offence or offences for which each person has finally been convicted. This 

reasoned analysis is based on the offences of sedition, embezzlement and disobedience and on 

the different defendants charged with such crimes, without prejudice to the logical express and 

implicit references to what was said and reasoned with respect to other co-defendants and to the 

overall evidence duly considered. It exposes the countless evidence examined: statements of the 

defendants, testimonies of the officers and commanding officers of the different security forces, 

of political leaders and of citizens, a very large number of documents of various kinds (official 

publications, agendas, e-mails, tweets, etc.), footage and sound recordings or expert reports, both 
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from the prosecution and the defence, and how they are assessed in order to infer individual 

responsibility. 

The judgment explicitly sets out the evidence bases of the factual account from which the 

responsibility of each convicted person results, after subsuming these acts into the corresponding 

criminal offences. These bases belie the alleged general omission on the treatment of evidence 

that could have prevented us from knowing and combatting the sustainability of evidentiary 

inferences. It should be added that, as expressed in the judgment, the defendants themselves 

largely corroborate the narrative of the briefs of accusation in their statements, and their defence 

merely questions the criminal relevance of uncontested facts. This appeal is examine in this line 

of prevalence of the value-based aspects over the evidentiary aspects. It does not formally report 

the violation of the right to the presumption of innocence autonomously, but as an element 

indicating the lack of impartiality. 

In accordance with this general rejection, we can neither share the specific complaint cited 

as an example of the lack of explanation and evidence about the events occurred on 20 September 

during the inquiries ordered by the Criminal Investigation Court No. 13 of Barcelona. In the 

appellant’s opinion, that lack is evident in the difference between the few paragraphs intended to 

explain the evidentiary assessment of the events of 20 September, his participation (pp.386-387) 

and what was stated in the factual account (pp. 45, 46 and 47). However, a full reading of the 

judgment, the proven facts and the legal grounds leads to the opposite conclusion. The appellant 

disregards that what happened on 20 September is not just about him and his actions that day 

before the seat of the Vice-President of the Catalan Government; in line with this, we do not only 

analyse these events in section 1.9 of legal ground C), dedicated to individualising the 

determination of his criminal responsibility after having done the same with the rest of the 

defendants. As the judgment itself indicates in paragraph 1.9, the episode has been analysed when 

describing the perpetration of other co-defendants – notably Mr. Forn and Mr. Sànchez – and the 

sources of evidence are common. They are not limited to the statement of the appellant or 

witnesses of the defence, as the complaint seems to suggest, but include the statements of other 

defendants, the testimony of the state and autonomous police officers present, citizens and 

political leaders, as well as documentary evidence, videos and messages sent through social 

media. The decision expressly refers to these sources and to the results of the evidence examined 

at the trial in several points of legal ground C), where it also makes its assessment, leading to the 

account of the events occurred on 20 September that is included in the facts. In this regard, it is 
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worth highlighting the following references, without trying to complete or give further details 

and in connection with what is stated in the facts and the third legal ground of this decision: 

(i) Paragraph 1.3: determination of criminal responsibility of Ms. Forcadell: message 

from her Twitter account and Ms. Forcadell’s statement about her presence at the rally before the 

seat of the Vice-President in defence of the institutions and ensuring that the voting on 1 October 

would take place. 

(ii) Paragraph 1.6: determination of criminal responsibility of Ms. Bassa: message 

from her Twitter account in defence of democracy, freedom and the will of Catalan people; e-

mail to congratulate the staff of the Ministry for reacting with indignation to the searches and 

arrests performed in an intervention by the Public Prosecutor’s Office that she described as 

“unjust and deplorable”, and statement by Ms. Bassa, as well as statements by the officers who 

intervened in the searches at the Regional Ministry of Employment stating that they were forced 

to leave the scene through another Ministry to avoid the demonstrators. 

(iii) Paragraph 1.7: determination of criminal responsibility of Mr. Forn: statements by 

Mr. Sànchez; statements made by different members of the Civil Guard who acted as judicial 

police in the search of the seat of the Vice-President and the Regional Ministry of Finance, on 

the impossibility of entering with the detainee, whom some protesters tried to take away from the 

vehicle, which was also shaken, and on the shouts coming from the massive gathering of people 

stating “you won’t get out”, or the warnings made by Mr Jordi Sanchez and Mr Jordi Cuixart, 

who told them that if they intended to leave with the boxes containing items found during the 

search, “they’ll kill you”; and Mr. Forn’s statement, as well as documentary evidence and 

testimonies by commanders and officers of the Mossos d’Esquadra on the late communication 

and authorisation of the protest, as well as the instruction to confer mediating powers on Mr. 

Sànchez. With this endorsement, Mr. Sànchez became a decisive actor as regards aspects such as 

whether or not the detainees were taken inside the locations where searches were conducted, not 

asking those present to move away from the building in which that procedure was to be performed 

or the point when he asked the protesters to disperse. Previously, he reproached the officer in 

charge of the Mossos d’Esquadra Mobile Brigade (BRIMO) for the presence of the brigade and 

then called Mr. Forn, who in turn made a phone call to the officer to inform him of the mediating 

role of Mr. Sánchez. 

(iv) Paragraph 1.8: determination of criminal responsibility of Mr. Sànchez: 

testimonies from various members of the Mossos d’Esquadra and the Civil Guard about the 

leadership of Mr. Sànchez and his power to decide on what should or should not be done, 
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including the indication to the head of the Mobile Brigade to remove the BRIMO from there 

(“…get the BRIMO out of here (...) what you’re doing isn’t what we agreed, get out of here”); 

the impossibility of accessing the institution for the searches with the detainees, which could not 

be done in the form provided by the law, as can be seen in the pictures of this and other searches, 

and the testimonies and analysis of the messages and web pages that offered the possibility to 

join WhatsaApp groups where people were invited to mobilise, with calls to gather demonstrators 

and messages addressed to them, in collaboration with Mr. Cuixart and the institution Òmnium 

Cultural. 

Having examined the evidence in relation to the other eight defendants, expressing the 

evidence analysed – the one above-mentioned, among others – and their assessment as 

inculpatory evidence of the elements of the offence, the Chamber conducts the determination of 

criminal responsibility of Mr. Cuixart in paragraph 1.9. It starts by listing the evidence examined 

which serves it as a proof of what happened: [t]he statements of the state and regional police 

officers who were there, the testimony of the citizens and political leaders who were called as 

witnesses by the prosecution and the defence and, above all, the statement of Mr Cuixart himself, 

allow us to paint an accurate picture of what really happened. The videos shown in the trial - 

including the one recorded by the security camera that was inside the building that was searched 

- and the reading of some of the messages sent on social media lend strength to our inferences”. 

Also, the Criminal Chamber infers the significant role of the appellant in the holding of the 

referendum from his own statements, in which he declared that he participated in several events 

called by the association he presided over (Òmnium Cultural) together with the ANC. Members 

from the Catalan Government, as well as the President of the Catalan Parliament, attended and/or 

participated in these events, recalling the mass rally of 11 June 2017 and the National Day of 

Catalonia (Diada) on 11 September 2017. Mr. Cuixart, in a joint action with Mr Sánchez, called 

upon the public from the early hours of the morning of 20 September via Twitter accounts, 

through which “not only did the calls make it public knowledge that an intervention was being 

carried out by the Civil Guard aimed at impeding the referendum, they also divulged the location 

of the legal search, urged citizens to defend the Catalan institutions, demanded that the Civil 

Guard free individuals who had been arrested, and asked Catalans to mobilise, encouraging them 

by saying that they would not be able to overcome all of them and that the forces of law and order 

had made a mistake and had declared war on those who wanted to vote”. It has been established 

and acknowledged by the appellant that on the afternoon of 20 September, Mr Jordi Cuixart 
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addressed the people congregated there and demanded the liberation of all of the detainees. 

Despite asserting the peaceful nature of the demonstration, he also appealed “to the determination 

shown in the civil war using the expression “They shall not pass!” and challenged the State to 

seize the material that had been prepared for the referendum and that they had hidden in certain 

locations and ended his message with the following words: “today there are tens of thousands of 

us here, tomorrow there will be hundreds of thousands of us wherever we are needed... have no 

doubt that we will win our freedom”. 

The numerous and diverse evidence mentioned above, together with the statement on the 

appellant’s responsibility for sedition in point 1.9, refute the lack of reasoning and the – allegedly 

connected – absence of inculpatory evidence of the factual account of what happened on 20 

September before the seat of the Vice-President of the Generalitat, its impact on the search and 

the participation of the appellant in those events by promoting material resistance to the execution 

of the warrants addressed at preventing the illegal referendum. The witness testimonies and the 

images show the existence of a mass demonstration and the calls by the appellant and Mr. 

Sanchez to gather in order to prevent the enforcement of the warrant, the development of which 

is described in the terms essentially established by the examination of witnesses and the videos. 

In view of the judicial reasoning given for the assessment of all the evidence, the reasonableness 

of the judicial version of the facts is undoubted. 

B) Factual statements concerning the appellant. 

We cannot share either the alleged impairment of the right to presumption of innocence 

for lack of reasoning and reasonableness on the assessment of the evidence in its unique 

projection to four factual pronouncements linked to the appellant. 

It should be recalled that, with regard to the offence of sedition - the only crime for which 

the appellant has been convicted -, prior to the specific analysis to determine the perpetration, the 

Criminal Chamber indicates in a general manner what their criminal characteristics are in 

accordance with the interpretation of Article 544 of the Criminal Code, which it carried out in 

point 4 of paragraph B) on the determination of the criminal classification. It emphasises that it 

is an interrupted outcome and early consummation offence as well as a crime of concrete 

endangerment, which protects “the enforcement of legality and compliance with the legitimate 

decisions of the Administration or the Jurisdiction” against disruptive and tumultuous acts, so 

that it does not specify the result of preventing such compliance. And it maintains, still in general 

terms, that the conduct of the defendants allows the court to charge them with that offence since 

their conduct is part of a criminal strategy that each of them assumed, from the outset or in a 
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supervened manner, so that each defendant may be charged with creating a risk of injury to such 

legal assets, showing tumultuous behaviour, sometimes violent and, in any case, outside the legal 

channels, and with being responsible of the consequences of effective legal derogations and 

obstacles to the fulfilment of jurisdictional mandates. These two considerations and what has 

been said above on the evidentiary analysis throughout ground C) should be borne in mind when 

analysing the applicant’s assertions. 

a) With regard to the events of 20 September 2017 at the headquarters of the Vice-

Presidency of the Catalan Government and other places and the development of the inquiries 

agreed upon by the Criminal Investigation Court No. 13 of Barcelona, the appellant claims that 

the inquiries were carried out in a protest called for by him, but that this protest did not prevent 

the performance of the inquiries, thus rejecting the considered abnormality of their development. 

However, he does not question the existence of evidence or the unreasonableness of the 

evidentiary inferences of the court, but rather exposes the factual conclusions under a different 

and selective prism. The procedural defence raised against this partial perspective is based on the 

rally convened through social networks with calls to defend the institutions and demand the 

release of the detainees which, according to the proven facts, gathered some 40,000 demonstrators 

in front of the Regional Ministry, who were encouraged by the appellant to remain there with the 

same defence purposes and after having already succeeded in preventing the regular performance 

of the warrant. The crowd prevented the court-appointed task force from performing its normal 

functions, which began at 8:00. They also prevented the Civil Guard from taking the detainees 

who, pursuant to procedural laws should be present at the search, into the building, and they 

neither allow the task force to transfer the items they seized or even merely to permit the officers 

to move through. The appellant does not discuss that the Judicial Administration Clerk had to 

leave the building many hours later, at 00:00 hours, thanks to a secret operation where she mixed 

in with the audience leaving a theatre in the adjacent building to which it was necessary to access 

from the rooftop. Or that the Civil Guard officers could only leave the seat of the Vice-President 

in two groups when the demonstration had dispersed, at 4:00 and, finally, at 7:00 in the morning 

of 21 September after the charge performed by the Mossos riot squad. Elements that are 

reasonably valued as evidence of a tumultuous uprising aimed at preventing action ordered by 

the judicial authority that even had an impact on the freedom of movement of the members of the 

court-appointed task force. 
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We should insist on the fact that the complaint does not face the reasonableness of what 

is inferred, nor even specifies which videos or testimonies for the defence are not in line with the 

judgment; it merely assesses the facts and builds an account of the events that ignores such 

circumstances and describes what happened as an ordinary entry and search procedure that he 

never intended to alter. This refers to the fact that the court-appointed task force was inside the 

building when mobilisations began and its members, “after completing the search, left the 

building with due safety measures and seized all those items and evidence that the court-

appointed task force deemed convenient”. These conclusions are incompatible with the evidence 

assessed by the Supreme Court. The appellant also argues that there was not an absolutely 

effective obstacle which, as has been said, is not a requirement of the offence of sedition 

according to the Supreme Court’s interpretation. This is neither stated in the contested judgement, 

which refers to the impossibility of conducting searches in the manner prescribed by law. 

b) Concerning other calls of the same date and other incidents in the conduct of 

judicial inquiries, he questions that the demonstrations are not understood as acts of protest, but 

as actions aimed at preventing the normal functioning of the Administration of Justice, and 

considers the impact on the proceedings to be oversized. Therefore, it does not question the 

description of what happened, but the inference of the impeditive purpose in connection with a 

different assessment of the seriousness of the facts. However, this understanding disregards the 

incriminating nature of the proven facts, like the way in which official vehicles with arrested 

people were shaken and struck, the fact that people gathered and prevented the police vehicle 

from leaving the place where the arrest had been carried out, the hostile attitude that made the 

Civil Guard to place the Judicial Administration Clerk in an unmarked car or another Judicial 

Administration Clerk to leave the scene in the same way, the attempts to take the detainee away 

from the officers or the damage caused to eight vans with seized material, as proven in the 

examination of police officers and involved witnesses. These facts are connected with the calls 

to demonstrate, which the appellant has acknowledged and are proven by the messages added to 

the case file. They called upon people to gather outside the Regional Ministries of Foreign 

Relations, Welfare and Family, and Governance, as well as the seat of the Vice-President’s office. 

They asked Catalans to mobilise at the rallies, telling them that “they could not take on all of 

them”, or that “the law enforcement agencies had made a mistake and had declared war on those 

who wanted to vote”. The calls announced that the Civil Guard were carrying out an intervention 

to prevent the referendum. They also urged the public to defend the Catalan institutions and 

demand that the Civil Guard free the individuals who had been arrested. They are elements from 
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which the impeditive purpose that encourages the call and development of rallies is inferred 

without doubt. It should be added that the complaint re-emphasises the lack of an absolute 

impediment to the practice of the corresponding judicial inquiries which, as we have already 

warned, neither requires the criminal offence as interpreted by the sentencing court nor is it stated 

in the contested decision. 

The appellant is right that there is no precise explanation on the evidence of the specific 

episodes relating to the searches carried out in Bigues i Riells and Berga, but these are incidental 

aspects not only in relation to the full account of proven facts, but also regarding the relevant 

facts that occurred on 20 September and which do not support the appellant’s plea of guilt. 

c) In connection with the events of 1 October, the appellant considers it contradictory 

to state that the police officers were compelled to use the force legally provided for, but then felt 

obliged not to use it as it might become disproportionate. As he points out, what is really 

inconsistent is that the lawfulness of police action determines the assessment of the citizens’ 

reaction as an element of the factual set that has been charged on him. On the other hand, he 

considers that the assessment is not accurately described nor linked to clear sources of evidence 

in the judgment. 

However, the appellant does not argue his relevant role in the overall political strategy, 

organised around the creation of new rules and the mobilisation of citizens as mechanisms for 

achievement. He neither argues his repeated calls for mobilisation to ensure the fulfilment of that 

programme against any obstacles - even though it was declared unconstitutional - or the decisive 

nature of his actions as a citizen leader at the origin of mass rallies. He expressly defends indeed 

his constant calls to vote and his contribution to the “Escoles Obertes” (Open Schools) initiative 

and acknowledges the massive presence of citizens at the designated polling stations, its 

physically preventive effect against police action and the existence of clashes between citizens 

and the police, who was enforcing a warrant to forbid the referendum suspended by the 

Constitutional Court. Finally, he does not question the proven facts that serve as a factual support 

for the qualification of the crime and his conviction as the principal of an offence of sedition. His 

complaint reveals a different assessment of these facts, based on criminal requirements that are 

also different from those set out in the judgment. As we said, the judgment points to evident 

violence that the sentencing court does not consider essential to fulfil the requirements of the 

crime, without prejudice to considering the evidence, based on the testimonies and videos shown, 

the shift from passive to active resistance, as well as the predictability of these episodes. 
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It should also be pointed out that the contradiction he complaints about between assessing 

the initial need for the use of force by the police and the decision to not use it as it could become 

disproportionate is not seen. This is linked to the development of the polling day, from the 

morning of the day of the referendum to the afternoon of that 1 October. 

d) Finally, the complainant finds that it is not proved that the purpose of the 

mobilisations was to show that judges had lost their jurisdictional capacity in Catalonia. The truth 

is that the judgement does not affirm or, consequently, sentence anything on the basis of this idea. 

At no time does it suggest that one of the purposes was to eliminate jurisdictional capacity in the 

Catalonia, nor to show that absolute loss or to paralyse judicial activity as a whole. What he 

considers proved is the purpose of neutralising all over Catalonia any warrants aimed at 

preventing the illegal referendum. The final paragraph of the proven facts referred to by the 

appellant concerns the mobilisation of citizens “to show that judges in Catalonia had lost their 

jurisdictional capacity” after concluding that the defendants had fostered a legal framework 

parallel to that in force, displacing the constitutional and statutory order and promoting a 

referendum that lacked all democratic guarantees. The loss of jurisdiction is specifically linked 

to illegality and to the warrants issued to prevent the referendum, although it has a global nature 

as it concerns the whole territory of Catalonia. This, in fact, matches with the appellant’s 

argument that his conduct is exclusively linked “to the protest related to the holding of the 

referendum of self-determination and therefore to the criticism and protest as to the actions of 

two courts (the Criminal Investigation Court No. 13 in Barcelona on 20 September and the 

Superior Court of Justice of Catalonia on 1 October)”, with respect to which he claims that civil 

disobedience is based on a “conscious and thoughtful process that attaches to precepts and orders 

in a selective manner”. 

In fact, the joint view of the objections with regard to the four factual decisions on the 

appellant’s action shows that they are reduced either to show a disagreement with the assessment 

of the evidence without adding further reasoning or even a slight nuance to the meaning of the 

proven facts. This leads to a sweet account of what happened, or to appreciate a lack of evidence 

of facts that do not appear in the factual account or that are not relevant to classify the conduct as 

sedition. Once again, it should be recalled that as the Criminal Chamber reiterates, the appellant’s 

conviction is based on his role as a pillar of the seditious movement, whose contribution is to put 

his accredited capacity to mobilise as leader of the Omnium Cultural Association at the service 

of a political project that included the creation of a “lawful” breach with the foundations of our 

legal system and pressure on the Spanish Government through the holding of a referendum 
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presented to public opinion as an expression of the right to self-determination. As happened in 

the end, mass mobilisation was essential so that thousands of citizens could oppose active – and 

also peaceful – resistance at the right time to the fulfilment of the warrants that had been issued 

by judges and courts to ensure that the forbidden referendum would not be held. These elements 

are included in the proven facts and are connected to the large evidence reflected in the legal 

grounds. The appellant accepts them and even defends them when he links these elements with 

civil disobedience, emphasising that the dispute is not factual but legal, as regards the 

interpretation of the crime of sedition, the categorisation of the proven facts as such, and the 

impact of the various rights alleged in the determination of criminal liability and its extent. 

Based on the above, there is sufficient incriminating evidence and reasoned physical 

evidence on which its assessment is based, as well as the inferences that support the facts proved 

and the corresponding assertion of the elements of the offence of sedition, which cannot be 

described as unreasonable; therefore, the violation of the right to the presumption of innocence 

alleged must be dismissed. 

 

9. The right of assembly. 

 

9.1. Positions of the parties. 

 

As is more detailed in the facts, the appellant considers that the criminal conviction 

imposed on him violates the content of the right to peaceful assembly and demonstration [Art. 

21(1) SC], which is closely linked to that of expression (Article 20 SC), insofar as the conduct 

that serves as a factual base is a legitimate exercise of the fundamental right alleged. 

In support of the appeal for amparo, it partially sets out the case law of the European 

Court of Human Rights on the right of assembly, emphasising its relationship with freedom of 

expression and its common purpose, i.e. the formation of free public opinion. For the appellant 

the meetings must be considered “peaceful”, in the terms of the ECHR and the case law that 

interprets it, provided that its promoters or participants have no violent intentions or encourage 

violence. As protest or claim meetings are often held in public places, the content of the right also 

protects conduct that may inconvenience or offend those who do not share the ideas expressed; 

even conduct that deliberately prevents or obstructs the activities of third parties: whether it is 

temporarily blocking a route, altering road traffic, causing traffic cuts, preventing the 
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development of a work or a cinematic activity, or occupying the public space in which the 

meeting takes place or through which the demonstration takes place. Even the risk of sporadic 

acts of violence does not exclude calls from the protection afforded by this right. If these acts 

occur, they cannot be imputed as such to their organisers. 

On the basis of these general considerations, the appellant recalls that conduct cannot be 

considered, at the same time, the legitimate exercise of a right and criminally relevant, so that, 

even if restrictions can be imposed on the exercise of the right of assembly, any restrictive attempt 

is subject to a triple canon which requires legal foreseeability, satisfaction of a legitimate purpose 

and proportionate reaction to the protection of that right. 

For the appellant, the criminalisation of his conduct under Articles 544 and 545(1) of the 

Criminal Code, entails a violation of the right to peaceful assembly because it is based on a 

conception of public order that is contrary to the Constitution. He argues that “the only criminally 

relevant disorder is that which also affects public peace beyond public order”, i.e. the use of 

punishment is legitimate only when “the exercise of the fundamental rights of citizens is 

permanently blocked”. For the appellant, the Supreme Court has unduly claimed and assessed the 

political purpose of sedition as a criminal additional requirement (subjective element of the unfair 

conduct), thus confusing public order with the order, which has led it to refer to the concurrence 

in the seditious conduct of a subversive purpose that is not required by the criminal offence. He 

adds that, through his conduct, he has not affected the fundamental rights of third parties who 

may oppose the exercise of the right of peaceful assembly. 

Finally, he points out that, since his conviction has been supported in non-violent acts, 

interference with the right of assembly that seeks to protect other constitutionally relevant assets 

is not proportionate. He adds that his criminal conviction is based on the assessment that his 

conduct had a criminal purpose and has therefore been punished for the intentionality of the 

protest, oversizing the context in which the events occurred, as well as the peaceful collective 

opposition to the enforcement of the law. 

For the State’s attorney, the complaint must be dismissed since the appellant’s conviction 

does not involve the criminalisation of the rallies, but that of the active and concerted opposition 

to actions of agents of authority with legal and constitutional backing aimed at complying with a 

very specific judicial mandate. He considers that the public incitement to participant in the 

referendum unlawfully called was deployed to ensure that the prohibited vote was carried out, 

effectively making it impossible, through physical interposition, for the agents of authority to act. 

And he understands that this action undoubtedly goes beyond the boundaries of what must be 
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considered the legitimate right of assembly for the externalisation of protest or criticism of the 

actions of public authorities. 

The political party Vox also requests the dismissal of the complaint. Based on the 

decisions of STC 136/1999 of 20 July, it emphasises the seriousness of the conduct considered 

punishable, as it affected the political and territorial unity of the Spanish nation (Article 2 SC). 

The party argues that a sentence lower than that imposed would not have been sufficiently 

discouraging, which would in future favour the repetition of the same conduct. It adds in its 

allegations that, in most of the defendants’ cases, their conduct must be considered aggravated, 

given their status as public officers representing the Government of Spain in the territory of 

Catalonia. 

The Public Prosecution Service goes in the same negative direction. Based on the case 

law of this court and of the European Court of Human Rights, it notes that the Criminal Chamber 

of the Supreme Court has fully satisfied the requirements of constitutional doctrine for cases in 

which the exercise of a fundamental right is raised, alleged or implicated as a justification of the 

legal nature of a given conduct. It agrees with the judgment that, in this case, despite its relation 

to the content of the right of assembly, there has not been a legitimate exercise of it, but that its 

excess is serious enough to justify the questioned criminal response, in the terms in which it 

occurred. 

 

9.2. Response of the judicial body. 

 

Both at the trial and in requesting the vacation of the conviction decision, the appellant 

has already argued, as in this appeal for amparo, that his conduct was a legitimate exercise of the 

right of assembly and that, therefore, he could not be punished criminally because that 

circumstance was criminally justified. 

The chamber rejected these allegations, both in the judgment and in dismissing the motion 

to vacate proceedings. 

a) In the judgment, the Chamber recalls that the fundamental right of peaceful 

assembly is not exempt from limits; in fact, the Criminal Code itself declares unlawful 

manifestations punishable, defining which ones deserve such consideration (Arts. 513 and 514 

CC). It adds that such a possibility is allowed by the ECtHR case law provided that the limitation 

is proportionate and does not aim to ideologically control the purpose of the demonstration. 



105 

 

 

 

 

TRIBUNAL 

CONSTITUCIONAL 

 

It stresses that, in this case, it is not the alleged illegitimacy of the call what gives rise to 

the criminal reaction and it is not the acts of protest what is considered criminal, but the 

assessment of a concerted strategy encouraged by the appellant to ensure that the prohibited vote 

was carried out in the referendum, previously declared as “of self-determination”, in fact making 

it impossible, through physical interposition, for the police officers to act. It is this action, 

consisting of a call for “active and concerted opposition to actions of agents of authority with 

legal and constitutional backing aimed purely and simply at complying with a specific and very 

specific judicial mandate” what is considered to go completely beyond the limits of the legitimate 

exercise of the right of assembly aimed at externalising protest or criticism for the actions of the 

public authorities. 

In rejecting the existence of the alleged ground of justification, the chamber starts from a 

general principle which, in this case, is considered to be overbroad. Thus, it points out that:  

“Anything that expresses disagreement with laws, including those of the highest legal 

rank, against judicial decisions, whatever the level of the body from which these orders or 

mandates emanate, to advocate their modification, to denounce their weak points, even with bitter 

and disqualifying criticisms that are stark or high in tone, is sheltered from the right to protest or 

to dissent. And the legitimacy of these protests is not weakened when they are addressed to the 

central power, to the highest authority of the State or to the Constitution itself. The 1978 

Constitution provides a solid anchorage even to those who denigrate it. Proclamations of 

independence, acid criticism of the Central Government, speeches that try to convince that a 

territory has the right to break ties with the Spanish State, arguments advocating for the 

inhabitants of a given community a supposed right to self-determination, mobilisations aimed at 

supporting and promoting those ideas, dissemination of those ideas in the social fabric, support 

and collaboration with politicians who defend and advocate identical ideas, protests and 

demonstrations against actions of public powers that are interpreted as damaging those rights that 

they want to defend, are all legitimate. It is obvious that this legitimacy is not questioned in these 

proceedings. None of these actions is apt to trigger a reaction under criminal law. The 

Constitution itself would be called into question if we thought that any of these behaviours can 

be penalised” [LG (A), 17.5.2]. 

The Chamber concludes by stating that, in this case: “the concerted attack on the 

constitutional bases of the system cannot be covered by a cause of exclusion from unlawfulness, 

using for this a multitude of people summoned to obstruct the exercise of the jurisdictional 
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function and who are mobilised to make possible a vote declared illegal by the Constitutional 

Court and the Superior Court of Justice of Catalonia”. 

As we exposed in the previous legal ground, in which we summarised the determination 

of the criminal classification of the appellant’s conduct - considered as an offence of sedition -, 

the Chamber understands that “the hostility that unfolded on 20 September made it impossible 

for the officials to carry out the orders from Court of Investigation no. 13 of Barcelona”. And 

regarding the voting day of 1 October 2017 and the day before, it states that: “and the behaviours 

of 1 October implied the use of sufficient force to neutralise the police officers who were 

legitimately attempting to stop the vote, according to their orders issued by express judicial 

mandate”. 

b) The response given by the court in dismissing the motion to vacate proceedings 

which, on the same grounds, was made by the appellant after learning of the conviction and the 

arguments supporting it (ATS of 29 January 2020, legal ground 2.5), is even more extensive and 

supported by case law. 

Based on the factual account declared proven that refer to Mr. Cuixart - which has been 

summarised in the previous legal ground - the chamber reiterates that his conduct did not involve 

the free exercise of a fundamental right. On the basis of the content and possibilities of restriction 

of the right to peaceful assembly recognised by Art. 11 ECHR and the case law interpreting it, he 

stresses that the right to assembly does not cover calls for violence, collective uprising or any 

other form of rejection of democratic principles. It considers that it is the latter limit that has been 

exceeded by the appellant’s conduct, since in his massive and reiterated call he invoked an 

abstract mandate of the people in order to forget and disregard the constitutional order and its 

institutions. In this way, it is claimed, he validly and proactively rejected, and not merely 

discursively, any ruling from the Constitutional Court that the defendants understood to be in 

opposition to that abstract mandate of the people, purportedly received in the autonomous 

elections of September 2015. 

Again, the chamber clarifies that the appellant has not been convicted, as he claims, for 

calling for a protest against certain judicial actions that were in no way prevented, nor for 

encouraging participation in a mass act to express opinion by means of a vote. The appellant has 

been convicted for preventing compliance with laws and judicial decisions, through the de facto 

actions that have been proven. It adds that the demonstrations called by the civil associations on 

1 October 2017 were not limited to the mere demand for a legitimate political message 
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. Nor were they the expression of protests which, despite their hostility, undoubtedly have 

a constitutional basis. On the contrary, it was a call executed in an undisguised performative 

language, because, “simultaneously with its development, paragraphs of the Decree issued by the 

Catalan Government to develop the unconstitutional regulation on secession approved by the 

Catalan Parliament were implemented. In this way, the aim was to give effectiveness to this 

illegal covering rule, with disregard for its invalidity, making it possible to hold a referendum 

that circumvented the effectiveness of any judicial resolution aimed at preventing it. In this way, 

the simultaneous holding of the illegal referendum by the conveners of the aforementioned action 

was achieved, despite being contrary to electoral and statutory regulations”. Its development, 

according to the court, involved “serious criminal commissions in which, through coercive 

conduct, an anti-democratic regulation was facilitated and imposed, adopted with disregard for 

and in violation of the rights of a significant number of regional parliamentarians and the citizens 

they represented, which exceeded half of the voters”. 

The defendants’ call on citizens to participate in a referendum on the independence of 

Catalonia qualifies as an attempt to derogate from the valid legislation in force outside the legal 

channels, as well as a stubborn refusal to abide by the rulings of the Constitutional Court. For not 

only did the autonomous parliament know that it lacked the power to unilaterally approve a 

regulation on such a referendum (and had been expressly warned to this effect in decisions issued 

by this court prior to its approval), but its forced parliamentary processing was carried out with 

visible disregard for a significant number of Catalan deputies, close to half of the composition of 

the chamber (ECHR decision of 28 May 2019, Maria Carme Forcadell i Lluis, et al. v. Spain). 

In defence of its refusal to admit the alleged ground of justification according to which 

“ideas have been condemned”, the chamber recalls that independence as a political aspiration has 

never been the subject of criminal proceedings. It was not when, as every year, the Diada 

(National Day of Catalonia) was held on 11 September, with between three hundred and fifty 

thousand and a million people attending, depending on the sources consulted. A peaceful 

gathering that included, among other slogans, the assertion that “we will vote, whether they want 

to or not”, a direct allusion to the collective desire to ignore the referendum ban that took place a 

few days later. There was no criminal prosecution either when, again and again, insubordination 

to the courts and governments “... who only want to preserve the indivisible unity of the 

homeland” was proclaimed. 
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The court insists on separating the appellant’s conduct from the free exercise of the right 

of assembly and demonstration, recalling that he has not been convicted for organising a protest, 

but for preventing, through it, the enforcement of laws and judicial decisions. This is considered 

to have been the case in the rally called and held on 20 September to question, hinder and impede 

the actions of the investigating judge and judicial police officers for several hours, who were 

merely complying with the court’s decisions in search of sources of evidence of alleged criminal 

activity. In the chamber’s opinion, neither has the legitimate exercise of freedom of expression 

been discouraged or dissuaded, inasmuch as “the demonstrations that were the object of the public 

concurrence were in no way protected by the right to freedom of expression, as they entailed an 

uprising with the aim of implementing anti-democratic regulations and potentially affected 

territorial integrity”. And so it is reiterated that this was also the case on the eve and the day set 

for the vote in the illegal referendum called for this purpose. 

 

9.3. Case-law Doctrine: the constitutional scope of protection of the freedoms of 

assembly and demonstration. 

 

Irrespective of the context in which it took place and the effects of its convening, the 

applicant jointly invokes his rights to freedom of expression, assembly and demonstration 

guaranteed by Articles 20 and 21 SC. He claims that his participation in the acts for which he has 

been convicted constitutes a legitimate exercise of those acts, as he limited himself to publicly 

calling on citizens to demonstrate massively and peacefully in favour of the right of the Catalans 

to freely decide their political future through a referendum of self-determination on the 

independence of Catalonia, which he invited them to participate in precisely as a reaction and 

political protest against the judicial prohibition of its holding, which he considered to be unfair. 

In our case law we have stated the constitutional content of the right of assembly, and its 

internal and external limits, with a doctrine that is in line with that of the European Court of 

Human Rights, the content of which has been exhaustively set out in the ECHR case of 5 January 

2016 (Frumkin v. Russia, §§ 93 to 99). Like freedom of expression, the right of assembly and the 

right to demonstrate are basic political freedoms on which our political order is based [Art. 10(1) 

SC]. To that extent, limitations on their exercise must be interpreted restrictively 
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As we have stated before, the right of assembly is a collective form of freedom of 

expression exercised through a temporary association of people, which works as an instrumental 

technique at the service of the exchange or exhibition of ideas, the defence of interests or the 

disclosure of problems and claims, thus providing a channel for the principle of democratic 

involvement. Its defining elements are the subjective –a group of people–, the temporal –

temporary period–, the target –the lawfulness of the purpose– and the real or objective –the place 

to be held: This has already been said in STC 85/1988 of 28 April, LG 2; and then followed, 

among others, by SSTC 66/1995 of 8 May, LG 3; 196/2002 of 28 October, LG 4; 170/2008 of 15 

December, LG 3; 38/2009 of 9 February, LG 2, and 193/2011 of 12 December, LG 3. 

We have also highlighted “the importance that this right -as an expression of the principle 

of democratic involvement- has, both in its subjective and objective dimensions, in a social and 

democratic State subject to the rule of Law as proclaimed in the Constitution”, and we should 

point out that “in practice, for many social groups, such a right is one of the few means available 

to publicly express their ideas and claims” (SSTC 66/1995, LG 3; 196/2002, LG 4; 195/2003, LG 

3; 110/2006, LG 3; 301/2006, LG 2; 170/2008, LG 3). Moreover, freedom of assembly, as a 

collective form of freedom of expression, is closely linked to political pluralism insofar as it 

contributes to the formation and existence of public opinion “so that it becomes a necessary 

prerequisite for the exercise of other rights inherent to the functioning of a democratic regime, 

such as precisely the rights of political involvement of citizens” (STC 170/2008, LG 4). As 

already stated in the judgment of the Constitutional Court 101/2003, of 2 June, LG 3 “without 

free public communication, other rights protected by the Constitution would be deprived of any 

real content, and the representative institutions would be confined to mere forms and the principle 

of democratic legitimacy set out in Art. 1(2) SC, which is the basis of all our legal and political 

order, would be completely distorted. 

Such an approach to the right of assembly highlights its close link with the right of 

expression [Article 20.1 a) SC], and both of them with direct and representative democracy. This 

link has also been emphasized by the European Court of Human Rights, which describes freedom 

of expression (Article 10 ECHR), as lex generalis in conjunction with the freedom of assembly 

(Art. 11 ECHR), which is a lex specialis of the former [ECtHR of 5 March 2009 (case Barraco v. 

France § 26]. At the same time, notwithstanding its autonomous role and particular sphere of 

application, Article 11 must also be considered in the light of Article 10, where the aim of the 

exercise of freedom of assembly is the expression of personal opinions as well as the need to 
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secure a forum for public debate and the open expression of protest (inter alia, ECtHR judgment 

of 15 October 2015, case Kudrevićius and others v. Lithuania [GC], § 85 and 86). 

However, whether the meetings are private or public, static or in the form of a 

demonstration, we must emphasise that what Art. 21 SC recognises and protects is the right to 

peaceful assembly (which obviously rules out the use of weapons). But these are not the only 

exceptions, as meetings or demonstrations are also excluded from its scope of protection if their 

organisers or participants have violent intentions, try to induce others to violence, or otherwise 

undermine the foundations of a democratic society. The latter expression has always been linked 

in the case law of the European Court to calls for violence, hatred or even armed insurrection 

[ECHR cases of 20 October 2005 (Stankov and United Macedonian Organization Ilinden v. 

Bulgaria, and United Macedonian Organization Ilinden and Ivanov v. Bulgaria, § 99); 23 

October 2008 (Sergei Kouznetsov v. Russia, § 45); 21 October 2010 (Alekseyev v. Russia, § 80)], 

or 20 September 2018 (Mushegh Saghatelyan v. Armenia, § 227)]. 

Once defined, it remains to point out that the content of the right of assembly may be 

modulated by the limits to its exercise that are necessarily imposed by the protection of other 

goods or constitutional rights. As we pointed out in STC 193/2011, of 12 December, LG 3, “the 

right enshrined in Art. 21 SC is not an absolute or unlimited right, but rather, like other 

fundamental rights, its exercise may be subject to certain adjustments or limits, among which we 

may find the one specifically provided for in Art. 21(2) SC itself - disturbance of public order 

with danger to persons and property - as well as those imposed by the need to prevent an excessive 

exercise of the right from colliding with other constitutional values (STC 42/2000, of 14 

February, LG 2)”. Limits that, as we recall in STC 195/2003, of 27 October, (LG 7), and in all 

those cited therein, must be necessary “to achieve the end pursued, and must take into account 

the proportionality between the sacrifice of the right and the situation of the person on whom it 

is imposed... and, in any case, respect its essential content”. 

This is also expressly provided for by the ECHR when, in the second paragraph of Art. 

11 ECHR, it admits and warns that “no restrictions shall be placed on the exercise of these rights 

other than such as are prescribed by law and are necessary in a democratic society in the interests 

of national security or public safety, for the prevention of disorder or crime, for the protection of 

health or morals or for the protection of the rights and freedoms of others”. 
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9.4. Resolution of the complaint. 

 

9.4.1. Interrelation of the substantive claims raised. 

 

As we have already explained, the substantive challenge to the criminal conviction takes 

two different perspectives in the appeal for amparo: (i) that of the rights to freedom of assembly 

and demonstration, in relation to freedom of expression (Arts. 20 and 21 SC), and (ii) that of the 

right to the legality of infringements and sanctions [Art. 25(1) SC]. Such a dual, sometimes 

overlapping, perspective calls for further consideration: 

As we had the opportunity to express in ATC 4/2008, of 9 January, the different 

substantive perspectives from which the appellant challenges the sentencing decision do not, in 

principle, respond to a relationship of consubstantiation in such a way that one of them 

encompasses all the content of the other, but are a consequence of the diversity of constitutional 

values that each of them incorporates. On the one hand, through Arts. 20 and 21 SC, the 

constitutional requirement is established not to unduly limit or dissuade the conduct of citizens 

through which, verbally or symbolically, they publicly express their opinions and value 

judgements. This guarantee is one of the pillars of a free and democratic society, as we have so 

often reiterated (SSTC 137/1997, of 21 July 1997, LGs 6 and 7; and 235/2007, of 7 November 

2007, LG 4). On the other hand, the foreseeability and proportionality of criminal sanctions is an 

unavoidable constitutional requirement enshrined in Article 25(1) SC, which takes into account 

the special impact that the criminal reaction must have on fundamental rights, whether those 

involved in the sanctioned conduct - in this case the right of assembly - or those related to the 

custodial nature and other fundamental rights of the sentence imposed. 

Despite the autonomy that they maintain, the arguments used by the appellant on the 

requirement of legal provision, or on the necessary and proportionate nature of the interference, 

are in part coincidental and appear inevitably related, which will require them to be approached 

from a global perspective, taking into account the different interests that the two alleged rights 

protect. It could not be otherwise, since the requirement of legal foreseeability in the limitation 

of fundamental rights is also the essential feature that identifies the content of the principle of 

legality of penalties. As we expressed in STC 136/1999, of 20 July 1999, LG 21, proportionality 

in the strict sense and the need for the measure, in addition to being constitutional requirements 

for the limitation of fundamental rights, “constitute two complementary elements or perspectives 

of the principle of proportionality of criminal penalties”, embedded, in cases such as the present 
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one, in the relationship between Art. 25(1) SC and the other fundamental rights and public 

freedoms concerned: in this case, the alleged freedoms of expression and assembly recognised in 

Arts. 20 and 21 SC, the personal freedom recognised in Art. 17 SC, and the rights of access to 

public office and political participation - given the nature of the penalties imposed on the 

appellant. 

 

9.4.2. Analysis of the substantive claims raised. 

 

The variety of cumulative substantive claims raised by the appellant, which were also 

central to the arguments defended in the legal proceedings in favour of his acquittal, demonstrate 

the need to examine them in an orderly fashion, given that, as we have stated, the different 

grounds for amparo are sometimes based on overlapping or complementary arguments whose 

eventual acceptance would make it unnecessary to exhaust the reasoning on all those raised. 

And so, in accordance with our case law, the following aspects can be identified in our 

analysis: 

a) Given the facts declared proven by the Criminal Chamber of the Supreme Court 

and the content of the substantive fundamental rights alleged, our examination must focus, first, 

on the conduct that is the factual basis for the conviction. 

We must determine whether, due to its content, its purpose or the means employed, it falls 

within the scope of protection of the rights and freedoms of expression and assembly that have 

been invoked, regardless of any consideration as to whether or not its specific exercise entailed 

an excess of powers. We will therefore not be dealing with the possible limitations or restrictions 

on the exercise of the right of assembly, but rather with the prior delimitation of its content and 

purpose. Such scrutiny makes it possible to identify and exclude those cases in which the 

invocation of the fundamental right becomes a mere pretext or subterfuge for committing 

unlawful acts under its alleged protection, which can occur when the exercise of the right is 

distorted, objectively placing it outside its own content (SSTC 185/2003, of 27 October, LG 5; 

and 104/2011, of 20 June, LG 6). 

b) Secondly, if we conclude that the conduct is part of the scope of protection of the 

right of assembly, it will be necessary to examine whether, as it is a fully legitimate exercise of 

its content, this circumstance operates as a cause excluding its unlawfulness (inter alia, STC 

24/2019, of 25 February, LG 3a, and, very recently, STC 190/2020, of 15 December, LG 4). The 
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analysis will then be directed at determining whether the sanctioned conduct falls unequivocally 

within the scope of the content of the right and, moreover, respects the limits set for its exercise. 

In other words, if it can be qualified as keeping with the regular exercise of the fundamental right, 

responding by its content, sole or concurrent purpose, or by the means employed, to the 

possibilities of action or resistance that it grants (SSTC 111/1993, of 25 March, LGs 5 and 6; 

137/1997, of 21 July, LG 2; 110/2000, of 5 May, LG 4; 88/2003, of 19 May, LG 8; 299/2006, of 

23 October, LG 6; 104/2011, of 20 June, LG 6; and 177/2015, of 22 July, LG 2, among others). 

If so, the conduct in question could not suffer any legal reproach; nor could it be due to 

the application of legal provisions of a punitive nature whose purpose is the protection of other 

constitutionally recognised rights or assets, even if the subsumption of the facts into the rule were 

in accordance with its literal wording (in this sense, SSTC 185/2003, of 27 October, LG 5; and 

108/2008, of 22 September, LG 3). 

This doctrine, initially developed in the framework of the conflict between the 

fundamental rights to honour and the freedoms of expression and information (SSTC 104/1986, 

of 17 July, LG 6; 107/1988, of 8 June, LG 2), is also part of the criminal response to conduct 

related to the exercise of other fundamental rights (SSTC 254/1988, of 21 December, LG 3, 

offence of coercion in the context of a strike; 137/1997, of 21 July, LG 3, offence of coercion and 

right to strike; 104/2011, of 20 June, LG 6, offence of disobedience and right to strike; 185/2003, 

of 27 October, LG 6, insult and union freedom) and, in particular, of the right to peaceful 

assembly (SSTC 196/2002, of 28 October, LGs 5 and 6, electoral offence; and STC 88/2003, of 

19 May, LG 8, breaking into the home of a public-legal person in the context of a trade union 

assembly). Moreover, the relationship of exclusion between the legitimate exercise of a 

fundamental right and its punishment also guides the decisions that have analysed the legitimacy 

of non-criminal sanctions linked to the exercise of the right of assembly (SSTC 42/2002, of 14 

February, LG 5; 124/2005, of 23 May, LG 3; and 110/2006, of 3 April, LG 4). 

c) If it is concluded that the conduct analysed is not a fully legitimate exercise of the 

right of assembly alleged, the constitutional analysis of the complaints raised in the appeal cannot 

stop or be resolved solely with a debate on whether or not the fundamental rights alleged, thus 

exercised, have a preferential value over the purpose of protection of the criminal law applied. 

Such a limited examination considers as the only solutions to the controversy a decision of 

acquittal, or a conviction in accordance with the extent legally foreseen in the abstract criminal 

provision, which avoids and hinders the analysis and grading of the need and intensity of the 

criminal reaction aimed at protecting its legitimate purpose. 
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In such cases, it is necessary to make other considerations that are complementary to the 

previous ones, referring only to their fully legitimate or unlawful character. This analysis is aimed 

at determining whether, in the circumstances of the case, the criminal sanction, given its nature 

and extent, can be considered a proportionate reaction to the protection needs that justify it. 

If it is indeed considered that the alleged conduct should be classified as an excess in the 

exercise of the right to assembly and demonstration, the examination should then focus on the 

limitation imposed, that is, on the conviction decision, given that only those limitations that (i) 

are provided for by law, (ii) pursue a legitimate aim, and (iii) are proportionate to the aim of 

protection that justifies them, are constitutionally admissible (SSTC 59/1990, of 29 March 1990, 

LG 7; and 85/1992, of 8 June 1992, LG 4). 

As can be seen, the examination shifts from conduct to limitation at this third stage. And 

the determination of proportionality plays a decisive role in this: the assessment is aimed at 

ensuring that the reaction to such an abuse is not likely to produce an unnecessary or 

disproportionate sacrifice of the freedom it deprives due to its severity or, even worse, a 

dissuasive or discouraging effect on the legitimate exercise of the fundamental rights involved in 

the sanctioned conduct. As will be analysed below, both constitutional case law and that of the 

European Court of Human Rights have repeatedly ruled on the proscription of such a ‘chilling 

effect’. 

d) As it is closely related to this last analysis, it may be necessary to take into 

consideration other perspectives of assessment with constitutional relevance which, in part 

coincidentally, derive from the criminal nature of the limitation imposed [Art. 25(1) SC]. This is 

what the appellant advocates in the present case: these are specific protection contents that make 

up the right to the legality of offences and sanctions, as the Constitution imposes additional 

requirements of foreseeability and proportionality of the reaction on the public authorities when 

it is a question of limitations on the exercise of fundamental rights deriving from the exercise of 

the State ius puniendi (SSTC 104/1986, 107/1988, 137/1997, 110/2000, 88/2003, and 104/2011, 

already cited, as well as ATC 4/2008, of 9 January). 

 

9.4.3. The conduct attributed to the appellant is not a fully legitimate exercise of the 

alleged rights and freedoms of expression and assembly. 
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Irrespective of the context in which the call took place and its effects, the appellant jointly 

invokes his rights to freedom of expression, assembly and demonstration guaranteed by Articles 

20 and 21 SC. He claims that his participation in the acts for which he has been convicted 

constitutes a legitimate exercise of those acts, as he limited himself to publicly calling on citizens 

to demonstrate massively and peacefully in favour of the right of the Catalans to freely decide 

their political future through a referendum of self-determination on the independence of 

Catalonia, which he invited them to participate in precisely as a reaction and political protest 

against the judicial prohibition of its holding, which he considered to be unfair. 

Although the conduct for which the appellant has been convicted is related to the exercise 

of the invoked rights (Arts. 20 and 21 SC) as he expressed his rejection of the ban on the 

illegitimate referendum called by the Government of the Generalitat, we cannot agree with the 

statement made in the appeal, according to which it is a conduct that must be classified as a fully 

legitimate exercise of the rights of free expression, assembly and demonstration. 

We should recall that, as we expressed in the previous legal ground of this decision, in 

view of the determination of the offence and criminal responsibility expressed in the judgment 

issued by the Criminal Chamber of the Supreme Court, Mr. Cuixart has been convicted for 

mobilising citizens in a public and tumultuous uprising which, in addition to its purpose of 

preventing the application of the law, seriously hindered the enforcement of judicial decisions 

aimed at avoiding the holding of a referendum whose regulatory basis and calling had been 

provisionally suspended. 

In other words, it has been considered that, with his public calls, he promoted material 

opposition to the police enforcement of the decisions from the Constitutional Court, or from other 

courts, which tried to protect the existing legal order against actions aimed at disregarding it or 

going beyond it. 

Therefore, the abstract call for citizen mobilisation, the protest content of the call 

associated with the banning of the referendum, or the political proposal that underpins it, are not 

what justified his conviction. What justifies it is the simultaneous acceptance and incitement to 

breach the Constitution, the law and the judicial orders issued to protect it. 

We have highlighted in previous decisions, particularly in SSTC 136/1999, of 20 July, 

LG 15 and 112/2016, of 20 June, LG 2, that freedom of expression - of which the right of 

assembly is a collective manifestation -, as guarantee of reasoned dissent, grants citizens the right 

to express their value judgments without suffering intrusions by the public authorities that are not 

supported by laws that impose constitutionally admissible limits. When opinion is an instrument 
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of political participation or refers to matters of general interest, its protection acquires an 

extensive scope, since the legal asset protected by it is the formation of a free public opinion. 

However, on this basis, the legitimate exercise of freedom of expression, assembly or 

demonstration cannot be considered to include those messages or conducts which, due to their 

content or the way they are developed, pursue an unlawful purpose or cause effects prohibited by 

law, that is, those cases in which the rights are exercised in an excessive and exorbitant manner 

in relation to the purpose for which the Constitution grants them preferential protection (STC 

171/1990, of 12 November, LG 6). 

As the ECtHR has pointed out, in modern democratic societies, during the exercise of the 

right of assembly and demonstration on public roads, physical conduct purposely obstructing 

traffic or the free movement of persons is not uncommon, so that the activities of others, and even 

those of the officers responsible for ensuring public safety and public order, are significantly 

disrupted (SSTC 59/1990, of 29 March, LG 8; and 193/2011, cited above). However, these 

conducts are not at the core of that freedom as protected by Article 11 of the Convention; that is 

to say, although - as we have already stated - they are not excluded from the general scope of 

protection of that right, they are not the main object of protection of this public freedom, since 

they are far from its basis (ECtHR case of 15 October 2015, Kudrevičius and Others v. Lithuania, 

§ 97). 

These conducts are subject to limitations, precisely in order to guarantee security and 

public order or to prevent crimes. Such restrictions, in protection of these constitutionally relevant 

assets, may be criminal in nature when the law so provides, as in this case, with a proportionate 

response to the purpose of protection. 

Therefore, we cannot agree with the appellant’s conception of the right to peaceful 

assembly according to which, when the convocation does not have violent intentions, its exercise 

does not admit any limit that does not derive from the idea of control of public order or public 

peace that the appellant advocates, that is, only when “the exercise of the fundamental rights of 

citizens is prevented in a lasting manner”. As we have just explained, apart from the content of 

the fundamental rights with which they must coexist in practical concordance, it is possible to 

confront the claims of expression, assembly or demonstration with other constitutionally relevant 

assets that justify their restriction, either to prevent the development of the meeting, or to demand 

responsibilities from those who promote or participate in them. And of course, it is possible to 
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take into consideration the material effects that such gatherings in public spaces may have on 

these goods. 

In his argument, the appellant presents his appeals to the public without taking into 

account the context in which they were made, the ultimate purpose behind them, and the 

consequences they triggered. While the public call to participate in the referendum organised by 

the Government of the Generalitat for 1 October 2017 is nuclear in its conviction, we cannot 

disregard its content (the alleged unilateral independence obtained outside the Constitution and 

the Statute of Autonomy of Catalonia) or the existence of the express prohibition of its holding 

that derived from various decisions of this Court that have been listed above, and the express 

warrant issued by the Criminal Chamber of the Superior Court of Justice of Catalonia. 

In a democratic society, the need to protect the effectiveness of the decisions of judicial 

bodies and of this court as the ultimate guarantor of the Constitution cannot be reasonably called 

into question. It cannot be ignored that this referendum, in the regulatory programme of the 

autonomous government and the majority of the Catalan parliament that supported it, was the key 

to justify the proclamation of the independence of its territory. The objective seriousness of the 

attempt to give effect to an unconstitutional referendum has already been outlined. It is sufficient 

to refer to the terms of the constitutional trying of this claim which, on repeated occasions, prior 

to its convening, this court had made to express its radical disagreement with the foundations of 

our democratic coexistence. 

These latter guarantees have been invoked in the complaint as having been violated, from 

the perspective of Art. 25(1) SC, denouncing the unpredictability and lack of proportionality of 

the criminal law and its application to the case, an issue which will be analysed below from these 

parameters. 

 

10. The fundamental principle of legality in criminal proceedings (Art. 25 SC). 

 

We will now respond to the different complaints which, while still invoking the content 

of the right to peaceful assembly (Art. 21 SC), are grouped under the common resource of alleging 

the violation of the right to the legality of infringements and sanctions, recognised in Art. 25(1) 

SC. The alleged infringement is formulated through three separate but closely related complaints, 

with which the appellant challenges the conviction decision. Synthetically, they are as follows: 

(i) The appellant claims that the elements that make up the offence of sedition for 

which he has been convicted [Arts. 544 and 545(1) CC] were incorrectly interpreted and, based 
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on the interpretation that he proposes as appropriate, concludes that the criminal subsumption of 

his conduct was unforeseeable. 

(ii) He complains of the lack of proportionality of the penalties established by the 

Criminal Code in the abstract legal provision for the offence of sedition, as well as those 

specifically imposed on him. 

(iii) The applicant submits that, in determining criminal responsibility, the sentencing 

court violated the principle by which penalties must be applied only to the offender. 

On the basis of the reasoning underlying his complaints, the appellant asks this Court, 

pursuant to the provisions of Art. 55(2) LOTC, to examine the constitutionality of the criminal 

provisions applied by raising an internal question of unconstitutionality, since the infringement 

of his rights to the principle of legality in criminal proceedings and peaceful assembly is a 

consequence of the law applied. 

 

10.1. Constitutional doctrine. 

 

Having made the above clarification, it is appropriate to summarise the constitutional 

doctrine relating to the fundamental right recognised in Art. 25(1) SC, in particular that 

concerning the different aspects that are linked to the complaints made in the appeal for amparo. 

This article sets out that “[n]o one may be convicted or sentenced for any act or omission which 

at the time it was committed did not constitute a felony, misdemeanour or administrative offence 

according to the law in force at that time”. 

A) According to the doctrine of this court, the aforementioned mandate contains a 

fundamental subjective right that includes a formal guarantee linked to the category required of 

the punitive rule; and a material guarantee, linked to the requirement of certainty and specificity 

of the criminal provision. This doctrine is systematised in STC 24/2004, of 24 February, LG 2: 

“a) The principle of legality in criminal proceedings, as a fundamental right of citizens, 

first includes a guarantee of a formal nature, consisting of the necessary existence of a rule with 

the force of law as the basis for the punitive action of the State, which defines the punishable 

conducts and the corresponding penalties. This formal guarantee, as we recalled in STC 

142/1999, of 22 July, LG 3, implies that only Parliament is legitimised to define crimes and their 

legal consequences and links the principle of legality to the Rule of Law, ‘that is, to the self-

limitation imposed by the State itself in order to prevent arbitrariness and misuse of power, so 
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that it expresses its punitive power through the instrument of law and only exercises it to the 

extent that it is provided for in the law’. 

From our first decisions -STC 15/1981, of 7 May, LG 7-, we have also pointed out that 

non-delegable legislation derives from Art. 25(1) SC in the criminal sphere. And that, in 

accordance with the provisions of Art. 81(1) SC in conjunction with Art. 17(1) SC, this law must 

be organic with respect to those criminal rules that establish custodial sentences. In the words of 

STC 118/1992, of 16 September, LG 2, ‘the reference to the Law in Article 17.1 of the Spanish 

Constitution must be understood as a reference to the Organic Law, so that the conviction to a 

custodial sentence provided for in a non-organic regulation constitutes a violation of the 

guarantees of the right to liberty and, therefore, a violation of this fundamental right (SSTC 

140/1986, 160/1986 and 127/1990)’. 

b) Together with the formal guarantee, the principle of legality includes a series of 

material guarantees that, in relation to the legislator, fundamentally entail the requirement of a 

regulatory predetermination of conducts and their corresponding penalties, by means of a precise 

criminalisation endowed with adequate specificity in the description it incorporates. In this sense, 

we have declared - as recalled in STC 142/1999, of 22 July, LG 3 - ‘that the legislator must make 

the greatest possible effort in defining criminal offences (SSTC 62/1982, 89/1993, 53/1994 and 

151/1997), enacting specific, precise, clear and intelligible rules (SSTC 69/1989, 34/1996 and 

137/1997). We have also pointed out that the law must describe in advance the event to which 

the sanction and the correlative punishment are linked (SSTC 196/1991, 95/1992 and 14/1998). 

In other words, the legislator has to operate with the statutory definition of crimes, that is, with a 

stereotyped description of the criminal actions and omissions, with an indication of the 

corresponding penalties or sanctions (SSTC 120/1994 and 34/1996). This requires specification 

and precision on the basic elements of the corresponding criminal offence. However, this 

requirement is not met when a criminal case is so broadly delimited that it is not even possible to 

deduce what kind of conduct can be punished (STC 306/1994)’. All of this is aimed at 

guaranteeing legal certainty, so that citizens can know in advance the scope of what is prohibited 

and thus foresee the consequences of their actions (STC 151/1997, 29 September, LG 3). 

c) Both material and formal aspects are inseparable and together make up the 

fundamental right enshrined in Art. 25(1) SC. Therefore, although the formal guarantee would 

be fulfilled by the existence of a regulation with the force of law (or organic law when custodial 

sentences are established), whatever its content (even if it is absolutely indeterminate or merely 

refers to lower regulatory bodies, so that they would be the ones to define de facto what is 
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prohibited under criminal threat), this merely formal coverage is insufficient to materially 

guarantee that it is Parliament - through qualified majorities, where appropriate - the one that 

defines punishable conduct with a sufficient degree of precision or certainty for citizens to be 

able to adapt their behaviour to such provisions”. 

B) This court has highlighted the importance of the void-for-vagueness principle that 

the constitutional provision in question contains. An example of this are the arguments contained 

in STC 146/2015, of 25 June, LG 2, which are transcribed below: 

“The principle of legality in criminal proceedings, in its material aspect, reflects the 

special importance of the principle of legal certainty [Art. 9(3) SC] and entails the void-for-

vagueness principle or certainty that translates into the requirement of predetermined rules for 

conduct and its corresponding sanctions (lex certa), by virtue of which the legislator must enact 

specific, precise, clear and intelligible rules, so that citizens can know in advance the scope of 

what is proscribed and thus foresee the consequences of their actions (STC 185/2014, of 6 

November, LG 8). This way, this principle not only sets the interpretative limit of the provisions 

in the unreasonable subsumption of the offence applied, either by the interpretation of the rule or 

by the subsumption itself, in such a way that, if this limit is exceeded, the sanction imposed would 

be surprising for its recipient (SSTC 137/1997, of 21 July, LG 6; and 185/2014, of 6 November, 

LG 5). This principle ‘imposes, for reasons of legal certainty and democratic legitimacy of 

punitive intervention, not only the subjection of the sanctioning jurisdiction to the dictates of the 

laws that describe unlawful acts and impose sanctions, but also strict subjection, preventing the 

sanctioning of conduct that is not set out in the corresponding rule but which is similar to the 

conducts that are actually set out (STC 137/1997, of 21 July, LG 6)”. 

The aforementioned guarantee of certainty does not only function with respect to criminal 

or punitive rules (regulatory scope), but also extends to the interpretation and application of these 

rules by judicial bodies to specific cases (applicable scope), as reflected in the recent STC 

14/2021, of 28 January, LG 2: 

“The constitutional guarantee of lex certa, as a specific aspect of the right to disciplinary 

legality, is developed, in our doctrine (see, inter alia, SSTC 146/2015, of 25 June, LG 2; 

219/2016, of 19 December, LG 5, and 220/2016, of 19 December, LG 5), in two different spheres: 

a) Regulatory framework. On the one hand, the guarantee of certainty may be 

violated by the insufficient determination in advance of the punishable conduct, as an immanent 

flaw in the legal wording of the sanctioning provision under scrutiny; a violation that would affect 
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the quality of the law, that is, the accessibility and foreseeability of the scope of the rule in the 

criminal or sanctioning sphere (SSTC 184/2003, of 23 October, LG 3, and 261/2015, of 14 

December, LG 5). 

b) Scope of application. In contrast, even when the wording of the sanctioning rule 

is sufficiently precise, the guarantee of lex certa may be affected by the unreasonable application 

of that rule, an aspect which, in turn, is split into two levels, (i) that of the improper ad casum 

interpretation of the semantic scope of the provision, beyond its possible literal meaning (in 

malam partem analogy), and (ii) that of the unreasonable subsumption, of the conduct which has 

been considered proven into the provision already interpreted. In these cases, despite the “quality” 

of the law, its unreasonable application is projected onto the requirement of foreseeability of the 

scope of its application (STC 220/2016, of 19 December, LG 5). Thus, in effect, once the author 

of the rule, the legislator, has sufficiently complied with the mandate by giving a precise wording 

to the sanctioning provision, the guarantee of certainty also requires from the sanctioning bodies 

that are called upon to apply it ‘not only the subjection [...] to the dictates of the laws that describe 

unlawful acts and impose sanctions, but also strict subjection, preventing the sanctioning of 

conduct that is not set out in the corresponding rule but which is similar to the conducts that are 

actually set out (STC 137/1997, of 21 July, LG 6, and 146/2015, of 25 June, LG 2). Therefore, 

as we have pointed out in our doctrine, the fundamental principle of legality in criminal 

proceedings, recognised in Art. 25(1) SC, must be considered violated when the conduct that has 

been declared proven in the judgment ‘is unreasonably subsumed in the criminal offence’ (SSTC 

91/2009, of 20 April, LG 6; 153/2011, of 17 October, LG 8, and 196/2013, of 2 December, LG 

5)”. 

However, the void-for-vagueness principle is not incompatible with the use of 

indeterminate legal concepts or the use of terminology with a certain degree of ambiguity by the 

legislator, as stated, among others, in STC 37/2018, of 23 April, LG 3 a): 

“This requirement of lex certa, to which the legislator must respond when defining 

criminal offences, is not opposed to the use in criminal offences of the so-called indeterminate 

legal concepts, especially in those cases in which they respond to the protection of legal assets 

recognised in the international context in which our Constitution is inserted in accordance with 

Art. 10(2) of the Constitution (STC 62/1982, of 15 October, LG 7). The use of a relatively vague 

and ambiguous language is not opposed either, as ‘statutory provisions are inevitably abstract and 

refer implicitly to an underlying regulatory reality. Therefore, the legislator may enhance this 

weakness, within certain limits (inter alia, STC 111/1993, of 25 March), to facilitate the 
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adaptation of the rule to reality’ (STC 129/2008, of 27 October, LG 3), which sometimes presents 

aspects that are difficult to foresee”. 

C) The application of the in malam partem analogy and extensive interpretations of 

the criminal law by judicial bodies have been expressly condemned by our doctrine, as they 

contravene the mandate of Art. 25(1) SC. This censorship is reflected in STC 229/2007 of 5 

November, LG 4, among others. 

“In this respect, we have emphasised that ‘the material guarantee of the principle of 

legality in criminal matters entails the void-for-vagueness principle or certainty, which translates 

into the requirement of regulatory predetermination of punishable conducts and their 

corresponding sanctions (lex certa). This requirement has implications not only for the legislator, 

but also for judicial bodies. In their work of interpreting and applying criminal laws, the latter are 

also subject to the principle of criminality, in the sense that, on the one hand, they are strictly 

subject to criminal law (SSTC 133/1987, of 21 July, LG 5; 182/1990, of 15 November, LG 3; 

156/1996, of 14 October, LG 1; 137/1997, of 21 July, LG 6; 151/1997, of 29 September, LG 4; 

232/1997, of 16 December, LG 2) and, on the other hand, they are prohibited from extensive 

interpretation and in malam partem analogy (SSTC 81/1995, of 5 June, LG 5; 34/1996, of 11 

March, LG 5; 64/2001, of 17 March, LG 4; 170/2002, of 30 September, LG 12), that is, the 

exegesis and application of rules outside the cases and limits that they themselves determine. The 

fact that these legal techniques, which have such productive results in other sectors of the legal 

system, are prohibited in the criminal and punitive sphere is due to the fact that, otherwise, they 

would become a source of creation of crimes and penalties and, therefore, the enforcer of the new 

rule thus obtained would invade the sphere that only the legislator is entitled to, which would be 

contrary to the pillars of the principle of division of powers (SSTC 133/1987, of 21 July, LG 4; 

137/1997, of 21 July, LG 6; 142/1999, of 22 July, LG 3; 127/2001, of 4 June, LG 4)’ (STC 

38/2003, of 27 February, LG 8)”. 

D) In turn, this court has specified the requirements to which judicial bodies must 

adhere when verifying the task of subsuming the facts into the criminal law. Our doctrine in this 

regard is set out in detail in STC 129/2008, of 27 October, LG 3, in the following terms: 

“The principle of legality in criminal proceedings [Art. 25(1) SC] entails that no one may 

be convicted for an act or omission that did not constitute a criminal offence or a misdemeanour 

under the law prevailing at the time the conduct at issue took place. The right is violated, 

therefore, when the conduct being adjudicated on, and already regarded as proved, is 
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unreasonably treated as satisfying the definition of a criminal offence that is applied by reason of 

an interpretation of the statute or by that characterisation of the conduct as being within the 

definition. In cases such as these, the conviction is a surprise for the convict, and the punishment 

is contrary to the principle of legal certainty and the outcome of a judicial decision that is in 

breach of the monopoly of the legislature over the definition of criminal conduct (inter alia, SSTC 

137/1997 of 21 July, LG 6). 

When examining the reasonableness of treating the proven facts as satisfying the 

definition of an offence at criminal law, the first test is compliance with the literal meaning of the 

statute, since the legislator states the legal message in words and its recipients become aware of 

it through those words. However, this compliance with the literal meaning does not always ensure 

a decision at criminal law that is consistent with the essential guarantees of legal certainty or 

prohibition of arbitrariness, given the intrinsic vagueness and ambiguity of ordinary language and 

the inevitably abstract framing of statutory provisions that refer implicitly to an underlying 

regulatory reality. Therefore, the legislator may enhance this weakness, within certain limits 

(inter alia, STC 111/1993, of 25 March), to facilitate the adaptation of the rule to reality (already 

in STC 62/1982, of 15 October; ... STC 53/1994, of 24 February). Consequently, we should look 

for some additional criterion that, in view of the values of security and legitimacy at stake, but 

also of freedom and jurisdiction of the judge in the application of legality (SSTC 89/1983, of 12 

March; 75/1984, of 27 June; 111/1993, of 25 March), allows us to distinguish between decisions 

that are part of the legitimate field of decision of the judge and those which imply a breach of his 

subjection to the law... Legal certainty and respect for sanctioning legislation on conducts place 

the constitutional validity of the application of punishing rules under the perspective of the 

principle of legality, both regarding observance of the literal wording of the rule, which in any 

case marks an unquestionable area of exclusion of conduct, and regarding its reasonableness. 

This reasonableness must be analysed by using the parameters of value of the Spanish 

Constitution (SSTC 159/1986, 59/1990, 111/1993) and the patterns of argument that are accepted 

by the legal community itself. In other words, the principle of legality is violated by a decision 

imposing sanctions based on a characterisation of the facts that lies outside the possible meaning 

of the terms of the statutory provision then applied. An application of a rule is also 

unconstitutional if the method that underpins it – such as an indisputably unreasonable or illogical 

argument – or the values by which it is informed – such as a basis of evaluation that disregards 

the tests and standards of our constitutional order – lead to an outcome that is essentially opposed 

to the actual purpose of the statutory provision and is therefore unforeseeable for those subject to 
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it (STC 137/1997 of 21 July, LG 7; also in this line of cases, SSTC 189/1998 of 28 September 

1998, LG 7; 13/2003 of 28 January, LG 3; 138/2004 of 13 September, LG 3; 242/2005 of 10 

October, LG 4; 9/2006 of 16 January, LG 4; 262/2006 of 11 September, LG 4)”. 

E) The principle of proportionality of penalties has also been analysed from the 

perspective of the right recognised in Article 25(1) SC. We said in STC 55/1996, of 28 March 

1996, LG 3, that the principle of proportionality can be inferred from various constitutional 

provisions -1(1), 9(3) and 10(1) of the Constitution. It is a interpreting criterion that does not 

constitute an autonomous canon of constitutionality in our legal system whose allegation can be 

made in isolation, i.e. without reference to other constitutional provisions (STC 62/1982, of 15 

October, LG 3 and 5; 160/1987, of 27 October, LG 6; 177/2015, of 22 July, LG 2; and 112/2016, 

of 20 June, LG 2). 

The area in which the principle of proportionality is usually and particularly applicable is 

that of fundamental rights, where it constitutes an interpreting rule that sets itself up through its 

very content as a limit to all State interference, incorporating positive and negative requirements, 

even in the face of the law. This has been recognised by this Court in several judgments in which 

it has declared that disproportion between the end pursued and the means employed to achieve it 

may give rise to a prosecution from a constitutional perspective when this lack of proportion 

implies an excessive and unnecessary sacrifice of the rights guaranteed by the Constitution. 

Both the legislative configuration of the limitations of fundamental rights and their 

specific judicial or administrative application, must therefore be reduced to those that are aimed 

at a constitutionally legitimate end that can justify them. And even so, once such a legitimate aim 

has been identified, the limitation will only be justified to the extent that it entails a sacrifice of 

the fundamental right that is strictly necessary to achieve it and is proportionate to that legitimate 

aim. The European Court of Human Rights has expressed itself in similar terms when interpreting 

clauses in Articles 8 to 11 of the Convention that allow for interference with and restrictions on 

fundamental rights when, after being provided for by law, they are necessary in a democratic 

society for the satisfaction of a legitimate aim. 

Two non-exclusive perspectives are possible: one that has to do with the nature and extent 

of the penalty imposed; and one related to the punished conduct: 

a) In the first case, in STC 136/1999, of 20 July, LG 23, this court defined in the 

terms set out below the scope of the aforementioned requirement as regards the nature and extent 

of the penalty associated with the offence and the type of behaviour punished: 
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“The assessment of proportionality with respect to the legislative treatment of 

fundamental rights and, specifically, in criminal matters, as regards the quantity and quality of 

the penalty in relation to the type of behaviour punished, must be based on ‘the exclusive power 

of the legislator to configure the criminally protected assets, the criminally punishable 

behaviours, the type and amount of criminal sanctions, and the proportion between the behaviours 

that it intends to prevent and the penalties with which it intends to achieve it. In exercising this 

power, the legislator enjoys, a wide margin of freedom within the limits established by the 

Constitution which derives from its constitutional position and, ultimately, from its specific 

democratic legitimacy (...). In particular, the proportional relationship that a criminal behaviour 

must have with the sanction assigned to it will be the result of a complex assessment on what is 

convenient, which does not involve the mere enforcement or application of the Constitution, and 

for which it must be taken into account not only the essential and direct purpose of protection to 

which the rule responds, but also other legitimate ends which may be pursued with the penalty, 

and to the various ways in which it operates and that could be classified as its functions or 

immediate ends for the different ways in which the abstract imposition of the penalty and its 

application have influence on the behaviour of its recipients - intimidation, elimination of private 

revenge, consolidation of general ethical convictions, reinforcement of the feeling of loyalty to 

the legal system, re-socialisation, etc. - and which are doctrinally classified as general prevention 

and special prevention. These effects of the penalty depend in turn on factors such as the 

seriousness of the behaviour to be deterred, the factual possibilities of its identification and 

punishment and social perceptions regarding the appropriateness between the crime and the 

penalty (STC 55/1996, legal ground 6)’ (STC 161/1997, legal ground 9). 

The trial that must be performed in these amparo proceedings, in protection of 

fundamental rights, must therefore be very cautious. It should be exclusively intended to leave 

out those rules that apply “excessive coercion, thus making the rule arbitrary and undermining 

the elementary principles of justice inherent to the dignity of the person and the rule of law” (STC 

55/1996, legal ground 8) or give rise to an “arbitrary public activity that is not respectful of the 

dignity of the person” (STC 55/1996, legal ground 9) and therefore, “which does not respect 

either the fundamental rights and freedoms of the person”. ‘Therefore, far from evaluating its 

convenience, its effects, its quality or perfectibility, or its relation to other possible alternatives, 

we must only consider its constitutional framework when asked to do so. Hence, a hypothetical 

rejection of a questioned criminal rule affirms nothing more or less than its subjection to the 
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Constitution, without implying, therefore, in any way, any other type of positive assessment of 

it’ (SSTC 55/1996, legal ground 6 and 161/1997, legal ground 9). 

(...) The proportionality of a penal reaction can be affirmed when the rule pursues the 

preservation of assets or interests that are neither constitutionally proscribed nor socially 

irrelevant, and when the penalty is instrumentally suitable for this pursuit. The penalty must also 

be necessary and, strictly speaking, proportionate. In short, as we have reiterated in other 

decisions, especially in STC 66/1995, legal grounds 4 and 5, in order to determine whether the 

legislator has manifestly exceeded the severity of the penalties by introducing an unnecessary or 

disproportionate sacrifice, we must first of all investigate whether the legal asset protected by the 

challenged rule or, better, whether the immediate and mediate aims of protection of that rule are 

sufficiently relevant, since the violation of proportionality could already be declared at an early 

stage of the analysis ‘if the sacrifice of freedom imposed by the rule pursues the prevention of 

assets or interests not only, of course, constitutionally proscribed, but also socially irrelevant’ 

(STC 55/1996, legal ground 7; in the same sense, STC 111/1993, legal ground 9). Secondly, it 

must be examined whether the measure was appropriate and necessary to achieve the protective 

aims which constitute the objective of the provision in question. And, finally, whether the 

provision is disproportionate from the perspective of the comparison between the nature of the 

offence and the nature of the penalty. 

From a constitutional perspective, it will only be possible to classify the criminal rule or 

penalty as unnecessary when, ‘in the light of logical reasoning, of uncontroversial empirical data 

and of the set of penalties that the legislator himself has deemed necessary to achieve similar 

aims of protection, the manifest sufficiency of an alternative means which is less restrictive of 

rights for the equally effective achievement of the aims desired by the legislator is evident’ (STC 

55/1996, legal ground 8). The criminal rule or punishment can only be considered 

disproportionate “when there is a patent and excessive or unreasonable imbalance between the 

punishment and the purpose of the rule, based on the constitutionally indisputable axiological 

guidelines and their implementation in the legislation” (STC 161/1997, LG 12; in the same sense, 

STC 55/1996, legal ground 9)”. 

b) An additional perspective of analysis is still possible, this time related to the 

exercise of the fundamental rights to which the appellant connects the conduct for which he has 

been punished. 
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STC 177/2015 has highlighted the risks derived from the use of ius puniendi in the State’s 

response to a possible exercise, whether excessive or not, of the right to freedom of expression, 

due to the disproportionate use of this power and the discouraging effect that this can have on the 

regular exercise of fundamental rights (in the same sense STC 112/2016). Therefore, both the 

legislator, when defining the criminal rule, and the judge, when applying it, cannot “react 

disproportionately to the act of expression, even if it does not constitute a legitimate exercise of 

the fundamental right in question and even if it is legitimately provided for as an offence in the 

criminal provision” (STC 110/2000, of 5 May, LG 5). 

In our jurisprudence, the assessment of proportionality of criminal limitations has been 

specifically addressed on several occasions in the field of conduct related to the freedoms of 

expression and information, of which, freedom of assembly is a specific modality, as we have 

already mentioned (STC 85/1988, of 28 April, LG 2). In the aforementioned STC 110/2000, we 

emphasised that the objective dimension of fundamental rights and their nature as essential 

elements of the legal system, allows us to state that “it is not enough to establish that the punished 

conduct exceeds the limits of constitutionally protected expression”, but that it must be 

guaranteed that the reaction to this excess “cannot produce, due to its severity, an unnecessary or 

disproportionate sacrifice of the freedom of which it deprives, or a deterrent or discouraging 

effect on the exercise of the fundamental rights involved in the punished conduct” (in the same 

sense, SSTC 88/2003, of 19 May, LG 8; and 187/2015, of 21 September, LG 4). Regarding the 

requirement of proportionality, see, in the same sense, STC 85/1992, of 8 June, LG 4, and ECtHR 

cases of 13 July 1995, Tolstoy Milovslasky v. United Kingdom, §§ 52 to 55; 25 November 1999, 

Nilsen and Johnsen v. Norway, § 53; and 29 February 2000, Fuentes Bobo v. Spain, §§ 49 and 

50). 

However, that limit does not exclusively operate within the scope of Art. 20(1) SC, but in 

relation to all fundamental rights: SSTC 190/1996, of 25 November, LG 3, on freedom of 

information and honour; 136/1999, of 20 July, LG 20, on freedom of expression and ideological 

freedom in electoral campaigns; 88/2003, of 19 May, LG 8, on the right of assembly in the field 

of trade union; 104/2011 of 20 June 2011 on the right to strike; and 140/2016, of 21 July, LG 10, 

on access to justice. And, in the same sense, the European Court of Human Rights has repeatedly 

decided on this matter in the following ECtHR cases: 22 February 1989 (Barfod v. Norway, § 

29); 20 May 1999 (Bladet Tromsø and Stensaas v. Norway, § 64); 21 March 2002 (Nikula v. 

Finland, § 54); 15 December 2005 (Kyprianou v. Cyprus, §§ 175, 181-183); 21 July 2011 

(Heinisch v. Germany, §§ 91 and 92); 3 October 2013 (Case Kasparov and Others v. Russia, § 
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84); 15 May 2014 (Taranenko v. Russia, §§ 95 and 96); 14 October 2014 (Yilmaz Yildiz and 

Others v. Turkey, § 33); 15 October 2015, (Gafgaz Mammadov v. Azerbaijan, § 50); and, most 

recently, in the ECtHR case of 4 September 2018, [Fatih Taş v. Turkey (no. 5), § 40]. 

F) It is also appropriate to reflect the parameter to which this court must adhere in 

order to supervise the interpretation and application of the criminal law by the courts and 

tribunals, which appears in STC 38/2003, of 27 February, LG 8, among other resolutions: 

“[A]ccording to reiterated constitutional case law, the role of interpreting and applying 

the legislation in force, subsuming the facts that come to their knowledge into the applicable 

rules, is a function which, in accordance with the provisions of Art. 117(3) SC, exclusively 

corresponds to ordinary Judges and Courts, and this Court cannot replace them to exercise this 

task (SSTC 16/1981, of 18 May, LG 2; 89/1983, of 2 November, LG 2; 105/1983, of 23 

November, LG 1; 111/1993, of 25 March, LG 5; 31/1996, of 27 February, LG 10; 185/2000, of 

10 July, LG 4; 167/2001, of 16 July, LG 3 and 228/2002, of 9 December, LG 3, among many 

others). However, a defective application of the criminal law may possibly imply the 

infringement of a constitutionally guaranteed right, protected by the appeal for amparo. When 

such an allegation is made, as in the present case, this court must analyse, from the point of view 

of the constitutionally guaranteed right, the interpretation and application that the ordinary judge 

has made of the criminal law (SSTC 75/1984, of 27 June, LG 3; 111/1993, of 25 March, LG 5), 

without forgetting that the principle of legality cannot be understood in such a mechanical way 

that it annuls the freedom of the judge, when, in using this freedom, new criminal offences are 

not created or penalties that are not foreseen in the law are applied (SSTC 89/1983, of 2 

November, LG 3; 75/1984, of 27 June, LG 3; 111/1993, of 25 March, LG 5); it should not be 

either overlooked that every criminal rule admits several interpretations as a natural consequence 

of the vagueness of the language, the generic nature of the rules and their insertion in a relatively 

complex regulatory system (SSTC 189/1998, of 28 September, LG 7; 42/1999, of 22 March, LG 

4; 167/2001, of 16 July, LG 3; 228/2002, of 9 December, LG 3 (...). 

In specifying our canon of control of constitutionality, it is possible to speak of analogical 

or extensive application in malam partem, in violation of that principle of legality, when such 

application is unforeseeable for its recipients, either by deviation from the literal wording of the 

provision, or by the use of extravagant evaluative guidelines in relation to the constitutional order, 

or by the use of interpreting models that are not accepted by the legal community, on the basis of 

the reasoning expressed in the appealed decisions (SSTC 137/1997, of 21 July, LG 7; 236/1997, 
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of 22 December, LG 4; 56/1998, of 16 March, LG 8; 189/1998, of 28 September, LG 7; 25/1999, 

of 8 March, LG 3; 142/1999, of 22 July, LG 4; 174/2000, of 26 June, LG 2; 195/2000, of 24 July, 

LG 4; 278/2000, of 27 November, LG 11; 127/2001, of 4 June, LG 4; 123/2002, of 20 May, LG 

8; 170/2002, of 30 September, LG 12; and 13/2003, of 28 January, LG 3)”. 

And in the aforementioned STC 129/2008, LG 3, the control that corresponds to this court 

is limited in the following terms: 

“It is therefore not for this court to determine the most correct interpretation of a criminal 

statement, not even from the parameters that delimit the constitutional values and principles. Nor 

is it its task to delimit the possible interpretations of such a statement. In a much more restricted 

way, and from its external perspective as a Court not involved in criminal proceedings, our task 

is limited to assessing the constitutional sustainability of the specific interpretation carried out by 

the judicial bodies. Such sustainability refers, as indicated in the previous ground, to the respect 

for the values of legal certainty and parliamentary authorship in the definition of crimes and 

penalties, and translates into the semantic, methodological and axiological reasonableness of the 

judicial interpretation of the rule and of the legal subsumption of the facts within it. Therefore, 

the judicial reasoning of that interpretation and subsumption is part of our analysis, but not the 

appellant’s allegations in favour of an alternative interpretation, whose assessment of 

reasonableness is alien to us and can only be taken into account in so far as it affects the 

unreasonableness of the contested judicial interpretation”. 

G) Finally, we note that this court has included the principle under which penalties 

must be applied only to the offender within the fundamental right recognised in Art. 25(1) SC, in 

the terms set out, among others, in STC 125/2001, of 4 June, LG 6: 

“The principle under which penalties must be applied only to the offender, which is part 

of the principle of legality in criminal proceedings and is therefore included in Art. 25(1) SC, 

implies that a person can only be held criminally liable for his or her own acts and not for those 

of others [SSTC 131/1987, of 20 July, LG 6; 219/1988, of 22 November, LG 3; 254/1988, of 21 

December, LG 5; 246/1991, of 19 December, LG 2; 146/1994, of 12 May, LG 4 b); 93/1996, of 

28 May, LG 1, and 137/1997, of 21 July, LG 5], but the existence of criminal liability of third 

parties does not necessarily exclude the responsibility of the appellant for his own acts, nor the 

possibility that his cooperation may be considered necessary”. 
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10.2. Interpretation and application of the offence of sedition. 

 

10.2.1. Positions of the parties. 

 

Under the heading “Prohibition of extensive or analogical interpretations in malam 

partem; requirement of the void-for-vagueness principle regarding the interpretation and 

foreseeability of punishable conducts”, the appellant attributes to the conviction the infringement 

of the right recognised in Article 25(1) SC, based on the breach of the guarantee of respect for 

the void-for-vagueness principle both in the interpreter’s exegetical work and in the specific 

application of the rule to his conduct. By way of introduction, but without specifying a specific 

complaint, the appellant makes a global criticism of the legal configuration of the offence 

described in Art. 544 CC, which, in his opinion, “could be denounced for its clear authoritarian 

bias, its use as an instrument of criminal repression of public freedoms (basically, in the area of 

the rights to strike and assembly), the extremely open and imprecise nature of the terms with 

which it is described, in clear contradiction with the requirements derived from the void-for-

vagueness principle in criminal matters or, from a comparative perspective, the fact that Spain is 

one of the few democratic states that still contemplates such an outdated offence that would need 

urgent reform”. However, he points out that this paragraph expressly confines itself to the specific 

subsumption of the facts under the offence of sedition in the contested judgment. This censure is 

divided into three reproaches to the aforementioned decision, which it blames on the fact that: a) 

“it interprets the criminal terms of the rule applied in a manner contrary to its semantic meaning”; 

b) “its axiological support rests on an evaluative basis that is alien to the criteria of our 

constitutional system of fundamental rights, and therefore leads to a solution that is essentially 

opposed to the substantive orientation of the rule and, for that reason, unforeseeable for those to 

whom it is addressed”; and c) it argues in a way that is “inconsistent with itself and therefore 

renders devoid of content and criminalises the legitimate exercise of constitutional rights”. 

a) First, the complaint argues that the interpretation of the offence of sedition is so 

broad that it violates the void-for-vagueness principle. In this section, the appellant carries out an 

analysis of the elements contained in the offence described in Article 544 of the Criminal Code, 

and concludes that, contrary to what the contested decision maintains, the requirement of violence 

is inherent to the offence of sedition both from a literal perspective, and from a perspective that 

takes into account the proximity between the crime and the legitimate exercise of protest. He 
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therefore rejects the court’s argument under which the terms “uprising” and “tumultuous” do not 

necessarily imply the exercise of violence. First, he argues that the hostility to which the Supreme 

Court subjected the qualification of “tumultuous uprising” implies violence according to one of 

the meanings established by the RAE (Royal Spanish Academy) dictionary: “armed aggression 

by a people, army or group”. He adds, already from a perspective focused on the concurrent 

rights, that references to a “hostile, intimidatory, threatening or injurious nature” are not sufficient 

to constitute the offence of sedition, as this interpretation turns the aforementioned crime into a 

repressive instrument of public liberties and the right to protest. 

In support of this conclusion, he recalls the special importance that this Court has 

attributed to the right of assembly in a democratic society and goes on to point out that, in this 

context, the exercise of the right to demonstrate constitutes a powerful instrument of pressure to 

achieve the aims pursued by the demonstrators, which “often leads to the emergence of a space 

of open hostility, which is necessarily transformed into intimidatory, threatening or injurious 

activities”. This is because, as he argues, “confrontation, protest and vindication - which are often 

strong and hostile - form the scope of the exercise of the right of assembly”, and therefore, such 

circumstances cannot constitute the criminal limits to the exercise of that right. On the contrary, 

these limits - he insists - are located in the use of violence or intimidation, which are the means 

of commission of the numerous criminal offences listed under the heading of felonies against 

public order (attacks on the authority, its agents and public officials, resistance, public disorder). 

The appellant concludes that, using a systematic logic and in view of the severity of the penalties 

set, these means should also be required in the offence of sedition as it is the most serious offence 

under Title XXII. Therefore, in accordance with the demanding interpretation of the offence of 

sedition in Art. 544 CC, which the right of assembly requires, those conducts described as being 

carried out without violence or intimidation will not be criminal, a statement that requires a strict 

interpretation of the legal reference to the possibility of committing the crime “outside the legal 

channels”. 

He also claims that the criminal offence has been applied without respecting the void-for-

vagueness principle insofar as the judgement has not been able to specify when the tumultuous 

uprising took place, given that the events of 20 September and 1 October constituted a legitimate 

exercise of the right to assembly. And without an uprising, there is no offence of sedition. 

b) Secondly, the appellant emphasises the unforeseeable nature of the subsumption 

of the facts under the offence of sedition with reference to the various elements of the offence. 

He reiterates that, given the lack of definition as to when the uprising took place or the absence 
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of generalised violent acts, the criminal requirement of “tumultuous uprising by de facto 

coercion” is fulfilled with actions that could be included in the exercise of the right of assembly, 

based on notions such as “those who remained massed together”, “conglomerate of individuals 

of clear numerical superiority”, “group of individuals impermeable to any order”, or “forms of 

non-violent resistance”. The applicant also complains that the judgment does not describe when 

and how the enforcement of the law or the exercise of public functions was prevented in a 

generalised manner, even after he states that the tumultuous uprising took place on the above-

mentioned days. He stresses that no acts of violence were reported at the demonstration on 20 

September, nor was it impossible to carry out the searches under the conditions set out in Art. 

569 of the Criminal Procedure Act. He adds that no law or public action were prevented from 

being applied or enforced on 1 October, since the rallies in front of the polling stations did not 

confer validity on a voting that had been born outside the legal sphere. In short, what actually 

happened on those two days were acts of citizen protest and mass opinion through a vote called 

by a non-competent authority, which does not constitute a crime since 2005, so that the conviction 

for sedition, on the occasion of calling peaceful protest meetings, was not foreseeable for the 

appellant, thus violating the principle of legality in criminal proceedings and his right of 

assembly.  

c) Finally, the appellant attributes a lack of internal consistency to the judgment, 

given that in several sections, it disregards the criterion of “open hostility” of the uprising as a 

constituent element of the offence of sedition in its interpretation of the crime, but then it goes on 

to describe episodes of mere passive resistance or disobedience, which are non-violent forms that 

make up the content of the fundamental right of assembly. 

For the Government Legal Service, the judgment subsumes the facts into the rule in a 

logical manner and in accordance with valid and foreseeable interpretative principles, without 

contradicting the literal meaning of the provision applied. He claims that there was a massive and 

widespread uprising that was strategically planned; that the authority of the judiciary was 

replaced by the will of the organisers and of those who supported them; that this authority was 

imposed by force, impervious to any request to desist from the attempt to violate the warrant, as 

in all polling stations “there was a repetition of this refusal to comply, forcefully verbalised in a 

scenario of defiance displayed by a numerous group of individuals who blocked the entrance and 

showed themselves to be decidedly and firmly determined not to clear it, despite the court order. 

And in all these events, the relevant participation of the appellant for amparo stands out as being 
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responsible for the massive mobilisation of active resistance”. Therefore, the applicant has not 

been convicted for supporting two mass rallies aimed at protesting and voting, and the facts of 

the case are not comparable to the “9-N” consultation. 

For the political party Vox, the court did not carry out an analogical interpretation of the 

offence of sedition in malam partem. It reiterates that there was no unforeseeability in assessing 

the facts attributed to the appellant as an offence of sedition, as expressed in the judgment. The 

appellant had to foresee the existence of criminal liability, given that the charges against him 

included the creation of a parallel legality to promote the non-observance of laws and, in addition, 

the holding of a prohibited referendum that was intended to become a reality through a 

tumultuous mobilisation of citizens to reject compliance with judicial decisions. 

The public prosecutor argues that the Supreme Court’s subsumption of the facts into the 

criminal law has a reasonable basis and is neither unforeseeable nor contrary to the substantive 

orientation of the law. After analysing the most relevant aspects of the legal reasoning of the 

contested judgment on this issue, he concludes that the subsumption made satisfies the threefold 

requirement of respect by the interpreter or enforcer of the sanctioning rule to the semantics of 

the terms used in the regulatory provision, to the shared rules of interpretation accepted by the 

legal community (legal operators and legal scholars) and to constitutional axiology (constitutional 

values and principles). 

(i) He insists that the contested judgment has carried out “a possible interpretation which 

falls within the legal terms, without having fallen into assessments that imply a breach of its 

subjection to the law, contrary to the rule of law, and which are therefore prohibited”. There is 

no broadening, as it has not gone beyond the possible literal meaning of the legal terms, there has 

not been an excess of the broadest of its possible meanings (extensive interpretation), nor is there 

any extension of the rule to cases that the law does not include (in malam partem analogy). (ii) 

He considers the arguments and reasoning used to be reasonable, coherent and not extravagant, 

in accordance with logical, systematic and teleological interpretative criteria. (iii) Finally, he 

asserts that the Supreme Court’s conduct is unimpeachable in axiological terms, since it 

considered the appellant’s allegations on the right of assembly and the freedoms of expression 

and ideology both in the legal ground regarding the infringement of fundamental rights and in the 

specific determination of criminal responsibility of the appellant; and, “after weighing up the 

arguments put forward, it reasoned and decided to dismiss them in order to neutralise the 

unlawfulness of the appellant’s conduct, perfectly justifying the excess and transgression of the 



 134 

    

 

 

legitimate exercise of those rights” in view of the concurrent circumstances, “with the result that 

the non-existence of the chilling effect has been established”. 

He adds that the foreseeability of the criminal response, in the specific case of the 

applicant, is reinforced by the fact that he carried out a large part of the acts for which he is 

convicted - in relation to the mobilisation on 1 October - while already being aware of the 

existence of a complaint by the Public Prosecution Service against him before the National High 

Court precisely for the crime of sedition. In this regard, he highlights what was said in the ruling 

of 29 January 2020: “The statements made by Mr. Cuixart on 27 September, included in the 

judgment whose annulment is sought, now acquire their full meaning: ‘… if what we are accused 

of is sedition, Mr Prosecutor, gentlemen of the National High Court, if it’s for calling for 

continuous mobilisation, you are right, we’re doing it again’”. 

 

10.2.2. Response of the judicial body. 

 

The characteristics and legal nature of the offence of sedition are analysed in paragraph 4 

of ground B) of the judgment under appeal. On the other hand, paragraph 1.9 of ground C) 

contains the determination of criminal responsibility concerning the applicant. The facts and the 

third ground of this decision summarise the interpretation of the offence of sedition and the 

charges of the prosecution body against the appellant. 

However, it is interesting to note the considerations made by the court to reject that the 

exercise of violence is a requirement for the offence of sedition in LG B) 4.4. 

“It is necessary to point out that the criminally defined description does not expressly 

characterise public uprising, a presupposition shared with the offence of rebellion, as violent. 

The judgment of this Court, issued on 10 October 1980, on analysing the regulation of the 

then Article 218 of the Criminal Code, as well as drawing attention to interesting historical 

references and comparative law, underlines its collective and tumultuous form of uprising, 

classifying action or interrupted outcome as an infraction. It also classifies it as a offence of intent 

as, on the one hand, the uprising must necessarily lead towards the achievement of some of the 

objectives indicated in the five numbers of the cited Article 218 - now 544 - and, on the other, 

the uprising, in itself, commits the offence despite the proposed aims not having been satisfied. 

But it is required that the uprising leads to the achievement by force of the aims indicated. And 

this precedent -let us not forget, referring to a precept now lacking application - compares force 
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to the employment of two executive modes that can operate alternatively: a) violent methods - 

absolute or psychological violence- which can affect both persons and things - vis fisica - or vis 

in rebus-; b) methods outside legal channels, that is, carried out illicitly, illegitimately or illegally 

and not via appeals or complaint procedures, protest, dissent or disagreement that the law permits, 

arbitrates or prescribes. 

That judgment - the interpretative criteria of which is more than limited, as it refers to an 

article no longer in force - advised that the violent method was not just physically aggression 

against persons. In terms of academic analysis, special importance may be placed on the 

argumentative discourse of a criminal law expert written and published with the same technical 

solvency assumed by the defence of one of the accused in the plenary session - that, following 

authorised doctrinal criteria, reasoned that the expression “tumultuous” cannot mean anything 

other than “open hostility, and adds a content of hostility and violence that does not have to be 

either physical or entail the use of force, as expressed by the alternative mode between this or 

“outside the legal channels”, but which must necessarily come to life in intimidatory, threatening, 

injurious, attitudes”. Only in this way -the aforementioned expert continued to reason - is it 

possible to demarcate “...sedition from the peaceful collective opposition to the enforcement of 

the law or the exercising of public function outside the legal system of appeals, complaint or 

disagreement procedures that the law arbitrates or prescribes”. 

The Court adheres to this reasoning. 

 

The description of the criminal definition outlined in Article 544 of the Criminal Code - 

if we discard other wilful interpretations - includes an alternative in the description of public and 

tumultuous uprising. In effect, this can be carried out “by force or outside the legal channels”. 

Those who, despite this alternative wording, understand the demand from violence in the offence 

of sedition being inherent to the term “uprising” , move away from the lexical meaning of this 

word. In the twenty-four definitions that the RAE (Real Academia Española) dictionary affords 

to the term “uprise”, none is exclusively connected to the employment of violence. Nor is this 

theory supported by the lexical meaning of the term “tumultuous”. 

 

Also, section 4.6 states the criminal nature of the facts, as it considers that the latter were 

far from being a lawful and pacific rally, in accordance to what was exposed in the factual 

account: 



 136 

    

 

 

“The hostility that unfolded on 20 September made it impossible for the officials to carry 

out the orders from Court of Investigation no.13 of Barcelona without incident, occasioning real 

fear, not just in the officials who were enforcing legitimate jurisdictional orders -as in the case of 

the Judicial Administration Clerk at the offices of the Vice-Presidency-, but also in the 

autonomous regional officials under investigation, who it was necessary to transfer, due to legal 

requirements, to the properties in which the searches were being undertaken. They were the same 

officials that the seditious individuals said they wanted to defend, whose presence was effectively 

and definitively impeded by the defendants who led the tumultuous mobilisation. 

And the behaviours of 1 October implied the use of sufficient force to neutralise the police 

officers who were legitimately attempting to stop the vote, according to their orders issued by 

express judicial mandate. 

The aim was thus to abort the fulfilment of the orders from the Judge of the High Court 

of Justice of Catalonia and the Constitutional Court. This all had a transcendence that completely 

surpassed the limits of a lax interpretation of the concept of public order, to have an impact on 

the essential element of this right from a constitutional perspective. It is sufficient, in effect, to 

read the proven facts, which include the essential content of laws 19 and 20, approved by the 

Parlament at the beginning of September 2017, to understand that, even dispensing with their 

irrelevant functionality as regards the purposes of the classification of rebellion, supposed an 

attempt to repeal the valid legislation in force, as well as a stubborn rebelliousness towards 

complying with decisions from the Constitutional Court. 

And such results were obtained completely outside the legal channels. The proven facts 

express the forced interpretation of the regulations of the autonomous regional parliament to 

proclaim these legal provisions. The effectiveness - rather than validity - of the new provisions 

was reflected in the adaptation of the defendants to its precepts despite the reiterated orders from 

the Constitutional Court not to put them into practice”. 

In paragraph 2.4 of the ruling of 29 January 2020, which rejects the motion to vacate 

proceedings, the court ruled out that the criminal offence of sedition suffered from a lack of 

taxation, although it emphasised that, what the appellant was actually questioning was the legal 

subsumption made, as it exceeded the meaning of the terms of the provision applied and did not 

respect the criteria of our constitutional legal system. In this respect, it offers the following 

response: 
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“The criminal offence of sedition in Articles 544 and 545 CC does not suffer from a lack 

of precision that prevents us from knowing in advance the scope of what is proscribed, which 

would be the first level of analysis. As can be seen from the judgement’s own examination of the 

offence - point 1 of paragraph C) of Legal Grounds - its criminal structure meets the requirements 

for this purpose. It defines punishable conduct in terms that are understandable and belong to 

common parlance, specifying which actions are punishable and what purpose they serve: 

preventing, by force or outside of the legal channels, the application of the Law or preventing any 

authority, official corporation or civil servant from legitimately exercising their functions or 

complying with agreements or administrative or judicial decisions. The criminal conduct is 

therefore defined and the provision thus complies with the substantive requirements regarding 

the void-for-vagueness principle arising from Article 25(1) SC. 

This conclusion is, on the other hand, perfectly compatible with the need for its 

interpretation in case law, such as the one made by the challenged judgment. […] 

These allegations [on legal subsumption] must also be rejected. [...] This factual account 

contains the elements of the crime applied with the necessary accuracy, thus allowing the legal 

subsumption with respect to the conduct attributed to Mr. Cuixart to be, as is clear from the 

arguments set out in the judgment handed down, logical and in accordance with valid 

interpretative criteria, regardless of the fact that this subsumption is not shared and the party 

continues to insist on the non-criminal nature of the conduct, which does not in itself imply a 

breach of the principle of legality in criminal proceedings (cf. in particular point 1.9 of paragraph 

C). The statements made by Mr. Cuixart on 27 September, included in the judgment whose 

annulment is sought, now acquire their full meaning: “... if what we are accused of is sedition, 

Mr Prosecutor, gentlemen of the National High Court, if it’s for calling for continuous 

mobilisation, you are right, we’re doing it again”. In short, it is wrong to speak of the 

unpredictability of the criminal offence when the defendant was even aware of the existence of a 

complaint by the Public Prosecutor that included this qualification”. 

For its part, in relation to the right of assembly and demonstration (Art. 21 EC), the 

applicant claims that its legitimate exercise is incompatible with the criminal liability with which 

he has been charged. However, the Supreme Court rejects such premise in paragraph 17.5.2 of 

ground A) of the contested judgment and in paragraph 2.5 of the aforementioned ruling of 29 

January 2020, where it expressly links the alleged unforeseeability of the conviction with the 

alleged legitimate exercise of the right of assembly. The reasoning that led the court to reject the 

appellant’s argument was summarised in this decision when addressing the plea alleging 
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infringement of Article 21 SC (LG 9). At this point, the following considerations included in LG 

A) 17.5.2 should be recalled. 

“Anything that expresses disagreement with laws, including those of the highest legal 

rank, against judicial decisions, whatever the level of the body from which these orders or 

mandates emanate, to advocate their modification, to denounce their weak points, even with bitter 

and disqualifying criticisms that are stark or high in tone, is sheltered from the right to protest or 

to dissent. 

And the legitimacy of these protests is not weakened when they are addressed to the 

central power, to the highest authority of the State or to the Constitution itself. The 1978 

Constitution provides a solid anchorage even to those who denigrate it. Proclamations of 

independence, acid criticism of the Central Government, speeches that try to convince that a 

territory has the right to break ties with the Spanish State, arguments advocating for the 

inhabitants of a given community a supposed right to self-determination, mobilizations aimed at 

supporting and promoting those ideas, dissemination of those ideas in the social fabric, support 

and collaboration with politicians who defend and advocate identical ideas, protests and 

demonstrations against actions of public powers that are interpreted as damaging those rights that 

they want to defend, are all legitimate. It is obvious that this legitimacy is not questioned in these 

proceedings. None of these actions is apt to trigger a reaction under criminal law. The 

Constitution itself would be called into question if we thought that any of these behaviours can 

be penalised. […] 

But something quite different from dissent, channelled through multiple forms of political 

participation - ontologically different, since the difference is not only in degree or intensity, but 

also qualitative - is active and concerted opposition to actions of agents of authority with legal 

and constitutional backing aimed purely and simply at complying with a specific and very specific 

judicial mandate. The strategy deployed, which, to a large extent, was stimulated and encouraged 

with enthusiasm and undeniable convincing and mobilising power by the accused - each of them 

in their own field of action - was deployed to ensure that the prohibited vote was carried out, 

effectively making it impossible, through physical interposition, for the agents of authority to act. 

And this action, undoubtedly, goes beyond the boundaries of what must be considered the 

legitimate right of assembly for the externalisation of protest or criticism of the actions of public 

authorities. 
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Finally, it is worth mentioning the reasoning contained in section 3.2.2.3 A) of the ruling 

of 29 January 2020, which revises the subsumption of the facts into the criminal law and, in the 

final paragraph, reaffirms that the offence of sedition is an interrupted-outcome crime when 

responding to the critics of another defendant, Mr. Forn, on this subsumption. 

“We will not reiterate again the full account of the proven facts of the judgement, but only 

the lines that summarise the objective requirements of the criminal offence and reveal the 

contrived assessment of the events stated in the interlocutory matter. 

Indeed, this proven fact, whose content is not challenged in any section of this 

interlocutory matter, states that on 20 September, the associations led by the co-defendants and 

convicts Mr. Sánchez and Mr. Cuixart, knowing that various arrests were being carried out in 

order to ensure the presence of the detainees at the immediate searches following the warrant of 

the Investigating Judge from Court of Investigation no. 13 of Barcelona, called and managed to 

gather a large crowd of citizens for what they euphemistically called the “defence” of Catalan 

institutions and encouraged those summoned with the slogan that, if that call became massive, 

those entrusted with the enforcement of the legitimate warrant “would not be able to overcome 

all of them”. 

Well, the prediction of the convicts came true almost in its entirety. Evidence shows that 

the detainees were unable to be present at the searches because it was impossible for them to 

access the building where they were to take place. It was difficult to remove the seized items from 

the building, to the extent that the Judicial Administration Clerk had to leave the building hours 

later, fleeing the premises secretly and through a place where people could not enter and leave 

the building. 

The proven fact also gives an account of other obstructionist acts carried out 

simultaneously by a large number of citizens on that day when police and judicial officers were 

trying to enforce the warrants issued by the aforementioned Court No. 13 of Barcelona. Some 

detainees were prevented from leaving for several minutes, the Judicial Administration Clerk had 

to be sheltered in an unmarked car and another police vehicle was hit and shaken. 

The proven fact also reflects that the polling, in the form of a referendum called for 1 

October, had been prohibited by the Constitutional Court, and that the Judge of the Superior Court 

of Justice of Catalonia had ordered that this act be prevented from actually taking place. In spite 

of this, on that day and also on the previous one, large groups of citizens took up a position at the 

polling stations - according to the proven fact - after the insistent call made by the defendants. 

And those citizens confronted police officers in cases where they went to enforce the warrants 



 140 

    

 

 

from the Constitutional Court and the Superior Court of Justice of Catalonia. Many officers 

abandoned their duty to enforce those warrants “in view of the fact that it was clearly impossible 

to overcome the resistance posed by these groups of people”. The confrontation and resistance 

resulted in injuries that required medical assistance in “numerous cases”. What this Chamber 

considers to be proven is not compatible with the repeated description of the citizens’ attitude as 

merely limited to the passive standing of their bodies, without any aggressive action against the 

intervening police officers. 

The above account, even the one admitted in the defence’s minimalist description, shows 

the unfeasibility of the argumentative effort to criticise the subsumption of these acts into the 

criminal offence of sedition. The accusation of a distorting broadening of the criminal concept of 

tumultuous uprising is unfounded. Because the judgement avoids the risk of laxity of the criminal 

offence by adding the use of a restrictive criminal means to the search for the criminal purpose. 

In terms that appear in the account of the evidence. 

The criminal programme of the convicts envisaged - as stated in proven fact 3 - the 

strategy of using crowds of citizens to “neutralise any use of power by the judicial and 

governmental authorities of the State”. In short, the unlawfulness of the purpose pursued by the 

principals is compounded by the misuse of the procedure designed as a means. The defendants 

decided to act in defiance of the legal order which was declared repealed, replaced and superseded 

by the Referendum and Disconnection Laws of 6 and 7 September 2017. And to the extent that 

this was an obstacle to what had been ordered by the Constitutional Court and, consequently, by 

the Court no. 13 of Barcelona and the Superior Court of Justice of Catalonia, they called on 

citizens to make it impossible to enforce these orders. To this misguided or unlawful action, a 

“violent” means was added, which involves the deployment of a physical capacity to impose that 

things happen as the user decides and not as the sufferer intended. To the extent and intensity 

deemed necessary. This was the only criterion that determined the times and places for the use of 

this means. The defence has tried to equate what the judgement describes as “open hostility”, 

described in proven fact 9, and “confrontations”, described in proven fact 12, with the type of 

behaviour of mere peaceful resistance, or active non-violence. 

This would not dilute the criminality of the behaviour. And not only because of the 

difference between the cases of overt tyranny or unjust colonialism that have been present in the 

historical contexts that legitimised those movements. To reach that conclusion, it is enough to 

look at the content of the anti-democratic and seditious laws passed on 6 and 7 September 2017, 
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in accordance with the defendants’ plan as a starting point. It may be sufficient to consider the 

political, social or economic status that defined the environment in which the acts were carried 

out or, finally, to consider the position and the means granted to the principals by their integration 

into the structure of the State, whose laws were repealed and whose judges were openly 

disobeyed. 

The miniaturisation of the significance of the facts stated in the interlocutory matter, made 

in an attempt to remove them from the scope of the criminal offence, cannot be accepted either. 

In the interpretation of the offence, the judgement would neither criminalise as sedition collective 

acts of citizens attempting to breach warrant, the limited scope of which is in no way called into 

question by the democratic State. In this case, it cannot be ignored either that the misguided 

procedure followed is combined with the attack and effective risk to the democratic way of 

coexistence that all Spanish citizens, including those of the Community in which the mobilised 

citizens live, wanted. 

Finally, the nature of sedition as an interrupted-outcome offence leads us to assign 

objective and subjective functionality to the acts that managed to obstruct the effectiveness of the 

warrants issued by the Constitutional Court, Court no. 13 of Barcelona and the Superior Court of 

Justice of Catalonia”. 

 

10.2.3. Resolution of the complaint. 

 

The infringements raised by the applicant will now be dealt with, in accordance with the 

order followed by the applicant. As complaints related to the interpretation and application of 

Art. 544 CC, which starts the first chapter - “Sedition”- of Title XXII of Book II of the Criminal 

Code - “Felonies against public order”-, it is essential to bear in mind its literal wording: 

  

“In accordance with Article 544 of the Criminal Code, the following are guilty of an 

offence of sedition: those who, without incurring in the offence of rebellion, publicly revolt in a 

tumultuous manner, by force or outside of the legal channels, to prevent the application of the 

Law or to prevent any authority, official corporation or civil servant from legitimately exercising 

their functions or complying with agreements or administrative or judicial decisions”. 
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10.2.3.1. Judicial interpretation of the offence of sedition. 

 

First, the appellant criticises that the sentencing court has interpreted the criminal 

provision in a way that he considers to be extensive, because it goes beyond the semantic meaning 

of its terms and is incompatible with the right of assembly. The core argument of the complaint 

lies in the need for violence to be present in the behaviour of the active subjects, since, in the 

appellant’s opinion, this factor is inherent to the tumultuous uprising referred to in Art. 544 CC 

and, in any case, constitutes the differentiating element between a typical rally and the exercise 

of the right of assembly. He points out that, in order to classify the facts as an offence of sedition, 

it is not enough to have several circumstances such as open hostility or intimidating, frightening 

or insulting activities, given that, if no violence is exercised, the acts would be covered by the 

legitimate exercise of the right of assembly. 

As has been reflected in the constitutional doctrine relating to the fundamental right 

recognised in Art. 25(1) SC, the void-for-vagueness principle also operates in the field of 

application. Here, the guarantee of criminality entails the prohibition of an unreasonable 

subsumption, either by conferring on the precept a semantic scope that goes beyond its literal 

meaning and violates the prohibition of analogy in malam partem, or because, even if the possible 

meaning of the legal terms is not exceeded, there is methodological or axiological 

unreasonableness insofar as the exegesis and application of the norm falls into logical 

breakdowns or disagreements with the models of argument accepted by the legal community or 

the legal community, methodological or axiological unreasonableness is incurred insofar as the 

exegesis and application of the rule falls into logical breakdowns or discordance with the 

reasoning models accepted by the legal community or departs from the assessment guidelines 

that inform the constitutional order. In line with this threefold requirement of reasonableness to 

rule out the unforeseeability of harm to the right, the appellant’s complaint moves from an initial 

allegation of grammatical unreasonableness in interpreting the requirement of tumultuous 

uprising (a) to the defence of the axiological and systematic need for a restrictive interpretation 

that includes violence (b). 

Before addressing both aspects, it is appropriate to point out that, in accordance with the 

parameter of assessment that concerns us, our judgment will not imply the assumption of our own 

thesis on the content and scope of the criminal offence applied, as if we were a judicial body 

fulfilling its function of interpreting and applying ordinary legality. From a more modest 
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perspective, we will limit ourselves to pronouncing on whether the exegesis carried out by the 

prosecution body violates the aforementioned guarantee, but without this implying, in the case of 

rejecting the censorship, proclaiming that the judicial theory is the only appropriate one from the 

perspective of constitutional legality or, of course, that it is the most correct, convenient or 

appropriate from a lower-constitutional perspective. 

a) Semantic predictability: interpretation within the literal wording of Art. 544 CC. 

In order to determine the relevance of the initial censorship directed against the sentencing 

body, it is necessary to clarify whether its interpretation of the criminal conduct defined as 

“tumultuous uprising” exceeds its grammatical meaning because it does not include the 

requirement of violence. The immediate response is negative. As the sentencing court points out 

and the appellant does not contest, none of the meanings that the dictionary of the Real Academia 

Española associates with the word “uprise” link that verb exclusively to the use of violence, nor 

does common usage of the language necessarily identify the adjective “tumultuous” with the use 

of that form of commission. In this regard, we must agree with the judicial body that the terms 

indicated in the criminal offence are not exclusively linked to the exercise of violence, because 

although both terms do not exclude the possible assaults or attacks that the participants may carry 

out, these forms of action do not, however, represent a necessary requirement to constitute the 

criminal offence under analysis. This assertion is not only supported by the argument given in 

the judgment. The wording of the precept, which, together with the use of force, alternatively 

admits actions “outside the legal channels”, solidly corroborates the aforementioned 

interpretation, since even if one were to assimilate the term “by force” to the use of the vis fisica, 

he or she would necessarily have to accept that the meaning “outside the legal channels” admits 

the use of non-violent means. Neither the usual meaning of the legal terms “uprising” and 

“tumultuous” nor their examination in their full context when defining the criminal conduct leads, 

to the requirement of violence as a prerequisite for the offence of sedition. 

In fact, the only purely grammatical reason put forward by the appellant, the existence of 

a meaning of the term “hostility” which defines it as an “armed aggression of a population, army 

or group”, not only does not reject that there are other definitions which do not imply violence, 

but does not even refer to a term used by the legislator; it actually refers to a requirement 

introduced by the Supreme Court as a restrictive element of the potential criminal scope of the 

offence of sedition. The very complaint of the lack of respect of the void-for-vagueness principle 

of the provision due to the ambiguity of the criminal description and the defence of the need for 

a restrictive interpretation of the offence of sedition to avoid interference with the right of 
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assembly, which the appellant reiterates in different parts of the ground and even of the appeal, 

highlight that in no case can the problem of the interpretation and application of Articles 544 and 

545 of the Criminal Code by the Criminal Chamber be the lack of submission to the law. As we 

have noted, however, this is not enough to assert the reasonableness of the interpretation and 

application of a criminal rule that demands the guarantee of criminality with grammatical 

foreseeability; to this end, the subsumption must also be methodologically and axiologically 

reasonable. In fact, it is the lack of precision and broad applicability permitted by the legal 

definition of the offence which, according to the appellant, would allow interpretations that are 

semantically possible but incompatible with the right of assembly and far removed from a 

systematic and teleologically consistent interpretation of the offence, as would be the one upheld 

in the contested judgment. 

b) Methodological and axiological reasonableness: restrictive interpretation resulting 

from a teleological and systematic reduction of the criminal scope. 

The appellant defends the need to demand violence or intimidation as a requirement for 

the offence of sedition because of the proximity of the criminal conduct to the exercise of the 

right of assembly and the possibility that this exercise may result in the appearance of open 

hostility which, while protected by law, cannot be criminally relevant. In other words, it now 

projects the invocation of the right of assembly to the requirement of an interpretation of the 

offence in accordance with constitutional values, which would result in the requirement of 

violence, and not so much as a cause of exclusion of the unlawfulness of the conduct, as raised 

in the previous ground. A restrictive interpretation in this sense would also be required, in their 

view, by the systematic place of the crime of sedition within the crimes against public order. 

Without prejudice to the more detailed explanation of the judgment of criminality 

contained in ground B) of the contested judgment set out in the background and third ground of 

this decision, the essential aspects of the Supreme Court’s interpretation challenged in the ground 

must now be recalled. In section four of the aforementioned ground, the judicial body first (i) 

singles out the crime, with respect to the crime of rebellion and other offences contemplated under 

the heading “Felonies against public order” and, in view of its criminal structure and seriousness, 

establishes the need for a severe effect on the legal asset in order to appreciate it as a condition 

for respecting the principle of proportionality. Having established this strict understanding, (ii) it 

then breaks down the objective and subjective elements of the offence on the basis of the literal 

wording of the precept and the teleological reduction outlined above. 
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(i) The court analysed the object of protection from an awareness of the similarity 

between the structure of the offence of sedition and the crime of rebellion, but also from the 

different systematic place that both offences occupy - under Titles XXII “Felonies against public 

order” and XXI “On felonies against the Constitution”, respectively - as well as in view of the 

plurality of offences included in Title XXII and the notable seriousness of some of them, which 

“go beyond the reduced limits of the concept of public order conceived as an autonomous legal 

asset”. It opts for the concept of public peace, which is broader than that of public order, as a 

protected legal asset, without prejudice to delimiting the protected interest in each case. In line 

with previous decisions from the court itself, it identifies that protecting object with the “society’s 

interest in the acceptance of the constitutional framework, of the law, and of the decisions of 

legitimate authorities as a precondition of the exercise and enjoyment of fundamental rights”. In 

the Chamber’s opinion, the specificity of the offence of sedition lies in the features which, in 

accordance with its criminal structure, qualify it in comparison with other crimes against public 

order, so that sedition is incapable of completely disturbing the public peace or tranquillity. It 

notes that this offence does not only constitute a type qualified by “the relevance of that damage 

or the risk caused to the legal asset”, with regard to the types of attack or mere disorder, but also 

an aliud with respect to disobedience, because it requires “active behaviours, collective uprising, 

de facto channels or deployment of resistance”. From this awareness of a qualified disvalue, 

which is also anchored in the principle of criminal proportionality, the chamber requires that the 

conduct “affect the collective interested in the effectiveness of the functions [exercised by the 

governmental and judicial authorities]” as well as the assessment of “whether the disturbance 

attributed to the authors effectively puts into doubt the functioning of the democratic rule of law”. 

(ii) Having taken this as a starting point, the judicial body establishes the elements of 

the offence: 

First, it is a compound offence, which is committed by the succession or accumulation of 

acts, and a multi-person offence of convergence, which requires a union or concert of wills. 

Second, the means of commission is the tumultuous uprising, which implies that the mere 

gathering of a group of persons is not criminal without further ado, but that the crime arises when, 

in addition to being tumultuous and public, it uses force or acts outside legal channels as means 

to commit it. The Court notes that, unlike the crime of rebellion, the criminal description does 

not require that the uprising, which must be public and may respond to organisational patterns, 

be also violent, as it found in its judgment of 10 October 1980, albeit when analysing Article 218 

of the Criminal Code then in force, given that, together with violent, absolute or compulsive 
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means on persons or things, it contemplates means outside the legal channels. However, the 

Supreme Court adopts a restrictive interpretation defended by the doctrine in order to distinguish 

sedition from peaceful collective opposition to the execution of laws or the exercise of public 

functions. It is considered that the expression “tumultuous” cannot mean anything other than open 

hostility, “and adds a content of hostility and violence that does not have to be either physical or 

entail the use of force, as expressed by the alternative mode between this or ‘outside the legal 

channels’, but which must necessarily come to life in intimidatory, threatening, injurious, etc. 

attitudes”. In this way, unlike 1980, it now requires more incisive means. 

Third, the group’s action must be intended to derogate the effectiveness of laws or the 

fulfilment of orders or decisions from officials in the legitimate exercise of their functions. On 

the one hand, this criminal requirement needs objective functionality with regard to hindering the 

enforcement of laws or the effectiveness of administrative or judicial decisions. But, in addition, 

it includes a subjective element of tendency and it is not necessary that the criminal impediment 

has to be actually achieved. To this extent, it is characterised as an offence of interrupted outcome, 

which is consummated with the carrying out of the criminal conduct with this aim in mind. 

In the light of the above interpretation, the Supreme Court is aware of the seriousness of 

the offence and the need to delimit it with respect to other crimes - rebellion, aggression, public 

disorder and disobedience - but also with respect to conducts involving the exercise of rights. The 

court therefore proceeds to a corrective or restrictive interpretation, which, after identifying a 

protected legal asset that transcends public order, expressly seeks to exclude the possibility that 

any disturbance of public tranquillity, even as a result of peaceful collective action outside the 

legal channels, may be subsumed in the offence in order to pursue an impeditive purpose and, in 

general, to endow the offence with a devalue congruent with the seriousness of the penalties, in 

absolute terms and in comparative terms with other offences. To this end, the interpretation 

stresses the need for a plurality of acts; with subjective convergence, which requires the 

concurrence not only of several persons, but of a considerable number; welcomes the 

interpretation of the term “tumultuous” as open hostility, thus correcting the broad scope of 

application of the duality of means established by the legislator - “by force or outside legal 

channels” - and at the same time respecting it, as is only right and proper; and qualifies the 

impeditive purpose with an effective questioning of the functioning of the democratic rule of law. 

In the previous ground, we already made it clear that the criminal relevance of the 

punished conducts in this type of offence - which may obviously be committed through different 
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means other than demonstrations or protests - does not lie in calling for or participating in citizen 

mobilisations nor in the protest’s vindictive content, but in the simultaneous instrumentalisation 

to encourage and pursue the non-compliance with the Constitution, the law and the judicial orders 

issued to protect it. In a democratic society, the need to protect the application of laws and the 

effectiveness of the decisions of judicial bodies and of this court as the ultimate guarantor of the 

Constitution cannot reasonably be called into question. In particular, the need for protection 

against actions that are especially suitable for the non-application of laws and the impediment of 

administrative and judicial functions due to their collective dimension and their violent or openly 

hostile nature cannot be questioned either. 

In short, according to the interpretation of the judicial body, not every illegal act that 

attempts to prevent the application of the law, the exercise of judicial or administrative functions 

or the execution of any decision constitutes this offence. Rather, the significance of these rules, 

acts and decisions, as well as the means used to try and render them ineffective, will be the factors 

contributing to the disvalue required for the offence in a decisive manner. Without forgetting that 

our task of protecting the right to legality in criminal proceedings does not presuppose an 

assessment of the interpretation of the criminal law in terms of quality or timeliness or the analysis 

of the greater or lesser reasonableness of the alternative interpretation proposed by the appellant, 

this court considers that the restriction of the criminal scope is an orientation common to both 

interpretative proposals, which, however, is channelled by different routes. In the case of the 

appellant’s proposal, this is channelled through an unrestricted requirement of violence, whereas 

in the judicial interpretation, emphasis is placed on the definition of and impact on the legal asset, 

as well as on the requirement of open hostility, and not just on the presence of violence which, 

unlike other provisions, is not required. This is a systematic and teleologically consistent 

interpretation that is echoed in the doctrine, without prejudice to different interpretative options. 

In the light of the foregoing and of the applicable constitutional standard of review - 

namely that it is a possible interpretation, in so far as it is reasonable and therefore foreseeable - 

the infringement of the right to legality in criminal proceedings alleged by the appellant must be 

dismissed. The contested understanding of the offence as an expansive interpretation does not go 

beyond the literal wording of the rule, nor does it use methods that are not accepted in legal circles 

or rest on an unconstitutional axiological basis. 
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10.2.3.2. Subsumption of the facts under the offence of sedition. 

 

The applicant claims that the contested judgment is based on an axiological support which 

is alien to the principles that inform our constitutional system. These leads to a solution which is 

contrary to the substantive orientation of the rule and unforeseeable for the addressees of that 

rule. The complaint under this heading is divided into different aspects. 

He begins by criticising the fact that the assessment of the existence of “a tumultuous 

uprising by de facto coercion” based on notions such as “those who remained massed together”, 

“conglomerate of individuals of clear numerical superiority”, “group of individuals impermeable 

to any order”, or “forms of non-violent resistance”, implies an extensive interpretation of Art. 

544 CC, contrary to the protection that the right of assembly affords to those who convene 

peaceful protests and unforeseeable for the addressees of the rule, as in the case of the appellant 

for amparo. Furthermore, he criticises that the judgment does not describe when and how the 

enforcement of the law or the exercise of public functions was prevented in a generalised manner, 

given that the mobilisation that took place on 20 September 2017 did not prevent the carrying out 

of the required searches and that on 1 October 2017, they did not prevent the enforcement of any 

law, given that the suspension of the law covering the referendum deprived the referendum of 

any legal effectiveness, so that the rallies to vote did not confer validity on the resulting vote. 

Finally, the appellant argues that he merely called for a political protest to defend the institutions 

and against the arrests made, with reference to the events of 20 September 2017; and in relation 

to 1 October 2017, he states that his conduct consisted of encouraging citizens to participate in a 

referendum called by a non-competent authority, which has not constituted a crime since 2005. 

In the next paragraph of the appeal, the appellant complains that the judgment is 

inconsistent in that, when interpreting the term ‘tumultuous uprising’, it refers in some sections 

to such an uprising as implying conduct carried out in open hostility (which in turn must 

necessarily take the form of intimidatory, threatening or injurious conduct), as is the case on 

pages 47, 48 and 284. On page 283, however, he no longer describes the uprising as hostile, but 

simply as massive, widespread and strategically planned, settling for much less. From the 

foregoing, the appellant concludes that the judgment describes episodes of passive resistance or, 

at most, of mere disobedience, which are forms of non-violent resistance that are part of the 

content of the fundamental right of assembly. 
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Before analysing the sustainability of the arguments, it should be pointed out that, in view 

of his summary, the appellant does not question the axiological orientation of the interpretation 

of the crime, but rather the specific subsumption of the facts and his conduct in the offence of 

sedition. However, he does so by implicitly insisting on the need to appreciate generalised 

violence as a criminal element limiting with the right of assembly. The response to these 

allegations must be based on the considerations previously made on the compatibility of the 

Supreme Court’s interpretation of the offence of sedition, which does not require such violence, 

with the right of assembly and the principle of legality in criminal proceedings [Arts. 21 and 

25(1) SC]. As a starting point, it is unacceptable that the fact that the judicial body understood 

the criminal conduct of “tumultuous uprising” and the means to commit it “outside the legal 

channels” as a sign of open hostility is a surprising and unforeseeable concept. The premise on 

which the complaint about the unpredictability of subsumption is largely based, i.e. a different 

understanding of the criminal offence applied, thus falls. The ninth ground of this decision, where 

it was ruled out that the appellant’s conduct consisted of a legitimate exercise of the right of 

assembly, must also be repeated here. 

To this initial global consideration, it is necessary to add the following ones on the specific 

aspects of the subsumption in question, without forgetting that the guarantee of criminality is 

breached when the conduct prosecuted, the conduct already established as proven in the judicial 

decision and not the one considered proven by the appellant, is subsumed in an unreasonable 

manner in the criminal offence that is applied. 

(i) With regard to the events that took place on 20 September 2017, on the occasion 

of the searches ordered by the court, a double answer should be given to the double complaint 

that they did not constitute a tumultuous uprising and that there is no description of when and 

how the enforcement of the law or the exercise of public functions was prevented in a generalised 

manner.  

Starting with the latter, it should be recalled that the offence of sedition does not require 

the application or exercise of an effective obstacle, but the objective functionality of the conduct 

and the subjective purpose of such obstacle. This nature of an interrupted-outcome offence, which 

the appellant does not dispute, eliminates the plea of the complaint, as it actually assigns an 

unreasonable subsumption to the judicial decision by considering that that conduct did not render 

the enforcement of the warrant impossible; however, the offence of sedition does not require this 

effect, nor is it stated in the contested judgment. On the contrary, the proven facts contain the 
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elements from which it can be inferred that the applicant’s conduct had an obstructive purpose 

and served that purpose, which are the typical requirements laid down by the Supreme Court. 

In relation to this aim and the existence of a tumultuous uprising, it is appropriate to 

include the arguments given by this court in STC 91/2021, 22 April, LG 11.4.3.1.2: 

“We agree with the appellant when he states that not all those who came to the vicinity of 

the headquarters of the Regional Ministry of the Vice-Presidency, Economy and Finance (around 

40,000 people) acted to prevent the development of the judicially agreed warrant. The judgement 

does not say otherwise, since paragraph 9 of the factual account does not state that the entirety of 

those gathered there tried to prevent compliance with the warrant (it actually states that 

‘approximately 40,000 protesters who crowded together in an atmosphere in which cries of 

protest against the presence of the task force coexisted with festive activities, some spontaneous, 

others instigated by the organisers’). However, this paragraph clearly shows that this mobilisation 

disrupted the normal course of the judicial inquiries that were to be carried out, to the extent that 

the detainees were prevented from entering the building to be searched, and that the Judicial 

Administration Clerk could only leave the place of the search ‘by mixing in with the audience 

leaving a theatre in the adjacent building, for which it was necessary to access from the rooftop’, 

while the acting forces (members of the Civil Guards) ‘could only leave in two groups when the 

demonstration had dispersed, at 4:00 and, finally, at 7:00 in the morning of 21 September’. 

The judgment also reflects the purpose of the call, as well as the pre-eminent role played 

by two of the defendants, Mr. Sànchez and Mr. Cuixart, who clearly externalised the purpose 

they were pursuing, both by promoting the mobilisation and by exercising leadership functions. 

Likewise, the historical account describes the incidents that took place at the searches carried out 

at the home of José María Jové, at the headquarters of the Department of Foreign Affairs and in 

the warehouses located in the ‘Can Barris’ houses, which also disturbed and hindered their normal 

development. 

The sequence of events referred to above shows that, contrary to the applicant’s claim, 20 

September was not only a demonstration of people exercising a fundamental right. It is entirely 

possible, it must be stressed, that many of those present were merely taking part in an act of 

protest. But, subject to what is narrated in the judgment, other individuals carried out acts capable 

of impeding the normal conduct of the court inquiries, which the appellant refers to as ‘the very 

few attendees who engaged in excesses which at most resulted in material damage’, although, as 

explained in the judgment, their behaviour did not only result in such damage. The criminal 
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offence of sedition does not require the involvement of a large number of insurgents, nor does it 

require that they act in a context that is completely unrelated to demonstrations or meetings whose 

purpose is to protest or make claims. Therefore, it is perfectly possible that in a large congregation 

some of the participants may carry out acts constituting the aforementioned offence, which is 

what the court makes clear, although it is not possible to distinguish who or how many of the 

participants acted in this way, which is understandable if one takes into account the circumstances 

that occurred”. 

The appellant argues that the protest did not facilitate the police work, but nor did it 

prevent it from taking place. Certainly, neither the appellant nor any of the protesters had a 

positive obligation to facilitate the conduct of the searches. However, they were obliged to not 

obstruct or hinder its performance and, in spite of this, the aforementioned events took place, the 

purpose of which is explicitly stated in the judgement, with the pre-eminent and noteworthy 

management work carried out by the appellant. 

In view of the foregoing, we must indicate that, despite the appellant’s dialectical efforts 

to downplay incriminating value to what happened during the searches ordered by the court, the 

historical account is conclusive in reflecting the incidents that took place during the course of 

these inquiries. And taking into account the wording of the provision applied (Art. 544 CC) and 

the legal nature of the ‘interrupted-outcome crime’ charged against him by the sentencing body, 

from the perspective in which this court is situated, we must conclude that these incidents 

constitute a tumultuous uprising, given the hostile obstruction by those assembled, and were 

carried out in order to prevent the development of the warrant, in accordance with a previously 

agreed strategy. However, this does not incur any of the deficits which, according to our doctrine, 

would imply a breach of the void-for-vagueness principle in the application of the criminal rule. 

(ii) As regards the events of 1 October 2017, the appellant’s arguments in support of 

his complaint must also be rejected. First, because in this case, without the need to effectively 

prevent the application of laws or administrative or judicial resolutions, that is exactly what 

happened on that day, given that the act of voting was carried out despite its manifest 

unconstitutionality and its express prohibition, thus turning public action aimed at making it 

effective impossible. 

The materialisation of such an unlawful purpose entailed the non-application of the 

Spanish Constitution, given that the vote was based, as the appellant states, on legislation that 

had been deprived of validity and legal effectiveness because it was contrary to the mandates of 

the Constitution. Therefore, the pretermission of the law stemmed precisely from the holding of 
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an act that was manifestly contrary to our supreme rule. The declared unlawfulness of the legal 

basis of the consultation does not preclude the assessment of the purpose of regulatory non-

application that is laid down in the offence. If the appellant’s argument is accepted, the offence 

of sedition would only have been committed if the legislation covering the referendum had not 

been deprived of effectiveness, which leads to an absurd scenario. Therefore, we conclude that 

the polling that took place in different centres in fact entailed the relegation of constitutional 

mandates, thus fulfilling one of the purposes set out in Art. 544 of the Criminal Code. 

Apart from the above, we must insist that the aforementioned voting was also completely 

contrary to what was decided by this court, in addition to what was agreed by the Superior Court 

of Justice of Catalonia, as reflected in paragraph 10 of the factual account. Therefore, there can 

be no doubt that the purpose of the vote held on 1 October 2017 was to prevent compliance with 

court decisions. 

Nor does the account of proven facts, to which we are linked in this analysis, leave any 

room for doubt as to the behaviour that involved the use of sufficient force to neutralise the police 

officers who were legitimately trying to prevent the vote, in the context of a strategically planned 

mass uprising that took place throughout the entire autonomous community. 

(iii) The appellant submits that he merely called for a political protest in defence of the 

institutions and against the arrests made, with reference to the events of 20 September 2017; and 

in relation to 1 October 2017, he points out that his behaviour consisted of encouraging citizens 

to participate in a referendum called by the authorities (a non-competent authority), which has 

not constituted an offence since 2005. On the basis of these premises, he concludes that the 

subsumption of the facts under the criminal law on which his conviction was based is not 

foreseeable, as it transforms the exercise of the fundamental right of assembly into the 

commission of an offence of sedition. 

Once again, the appellant bases the infringement of fundamental rights on his particular 

understanding of the circumstances that were taken into account to support his conviction, which, 

as can be seen, are far from being those that the sentencing court reflects in the judgment. 

Paragraph 9 of the factual account clearly describes the leading role played by the appellant, both 

regarding the call to the rally, in which it was made clear why and for what purpose the public 

was being urged to attend the event, and during the course of the rally, thus denying that his 

conduct was limited to calling for a peaceful protest. In relation to the events that took place on 

1 October 2017, we need no more than to insist on the arguments already given to reject the plea 
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concerning the invalidity and ineffectiveness of the call, as a circumstance that hinders the non-

application of the law referred to in Art. 544 CC. 

Finally, with regard to the non-criminal nature of the facts since 2005 due to the repeal of 

Article 506 bis of the Criminal Code, we copy here the response given in STC 91/2021, LG 

11.4.3.2.2.2. 

“The argument put forward by the appellant must be rejected, as it ignores important 

aspects of the historical account, through which the prosecuting body has underpinned the offence 

of sedition. But, in any case, we must state that the explanations given by the aforementioned 

body to dismiss the appellant’s complaint are fully in line with the canon of reasonableness 

established by constitutional doctrine. It should be noted that the former provision was limited to 

punishing ‘the authority or public officer who, lacking the power to do so, calls or authorises the 

calling (...) of popular consultations by way of referendum in any of the modalities foreseen in 

the Constitution’. Although it seems reasonable to infer that the aforementioned provision would 

cover the actions carried out by the autonomous public authority to call the consultation of 1 

October 2017, the truth is that the trial body considered the concurrence of additional factors that 

exceeded the scope of the repealed Art. 506 bis CC and which, nevertheless, fit the criminal 

description offered by Art. 544 CC: the emergence of a parallel legality and the promotion of 

citizen mobilisation to provoke non-compliance with laws and obstruct the enforcement of court 

orders”. 

(iv) In contrast to the arguments already examined - we should recall that in those 

arguments, the appellant opposes his understanding of the offence of sedition to that held by the 

sentencing body and thus rejects the subsumption made -, in paragraph c) of this section of the 

appeal, he complains of the inconsistency of the challenged judgment and criticises the strict 

subsumption of the court, but without questioning the judicial interpretation of the offence that 

determines it at the same time. We must therefore reject the claim of inconsistency on the part of 

the sentencing court. 

On pages 47 and 48 of the judgment referred to by the appellant [proven facts], the judicial 

body limits itself to reflecting the attitude of the demonstrators during the events described 

therein, specifically the carrying out of searches ordered by the courts and the protests in front of 

police stations and hotels where members of the State Security Forces were staying. However, 

on pages 282 to 284 of the judgment [paragraph 4.5 of ground B)], the court construes the 

consummation of the offence of sedition, with particular reference to the events that took place 

during the vote on 1 October 2017 and express reference to the hostility showed on 20 September. 
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When the judgment refers to a “multitudinous, generalised and strategically projected 

uprising”, it does not refer to the abstract criminal requirements of sedition. It is actually detailing 

some of the characteristics of the uprising that took place on the polling day, not the events 

described on pages 47 and 48 or 284. Also, this section presents other aspects related to the 

behaviour of those who went to the polling stations. The circumstances involved, which include 

the characteristics of the above-mentioned uprising, made the court consider the commission of 

the offence of sedition. The opposition to the execution of police mandates and the use of 

sufficient force to neutralise the acting agents who were trying to prevent the development of the 

voting in compliance with what was agreed in other courts and by this court is noteworthy, and 

we should neither forget that the factual account records the existence of episodes of genuine 

violence. In his approach, the appellant chooses several statements in the judgment which, when 

properly contextualised and after the required reading of the judgment in its entirety, make it 

impossible to find that the court has committed the contradictions or shortcomings alleged against 

it. 

In the end, the appellant redirects the complaint to the issue already raised in various 

sections of the appeal for amparo regarding the interference of the conviction with the right of 

assembly. We should refer once again to the analysis that led to the dismissal of this issue, which 

may be found in this ground and ground 9. 

As has been explained, there is no unreasonable interpretation of the offence of sedition 

and no unreasonable subsumption of the appellant’s conduct under this crime, since this would 

lead to an unforeseeable conviction; therefore, we can only reject the complaint on the violation 

of the principle of legality in criminal proceedings. 

 

10.3. Proportionality of penalties imposed. 

 

10.3.1. Positions of the parties. 

 

The appeal alleges violation of the principle of legality in criminal proceedings recognised 

in Art. 25(1) SC, in conjunction with the rights to freedom and peaceful assembly (Arts. 17 and 

21 EC), on the grounds that the prison term imposed, of 9 years, is disproportionate both from 

the perspective of its own legal provision and of the excess of the sentence actually imposed. The 

appellant considers that the severity of the punishment imposed leads to unnecessary sacrifices 
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on the right to personal freedom. However, as indicated in the facts of this decision, the grounds 

of the complaint exclusively focus on questioning the legal provision applied, from which the 

challenge to the specific penalty imposed derives. 

The complaint is based on the following arguments, which are summarised below: 

(i) Systematic position: In the Criminal Code of 1995, rebellion became a “crime 

against the Constitution” (Title XXI), while sedition was no longer a “small-scale rebellion”, but 

an autonomous offence “against public order” (Title XXII). However, due to its nature, its 

punishment still corresponds to that of an offence against the State core institutions. 

(ii) Comparison with the penalties for other offences under the same Title: The penalty 

set for this offence - which can be performed without violence as the Supreme Court admits - is 

much higher than that of other criminal offences also aimed at protecting public order, such as 

the crime of assault (Art. 550 CC), resistance and disobedience (Art. 556 CC), public disorder 

(Arts. 557 and 560), possession of prohibited weapons (Art. 563) or offences related to criminal 

organisations (Art. 570 bis). The appellant also states that the penalty established in Art. 545(1) 

CC is higher than that established for some offences against State institutions (Arts. 493, 498 and 

503 CC); however, even if all these offences are equal to or more serious than the offence of 

sedition, they are subject to a considerably lower penalty. 

(iii) Comparative law: it is argued that there is no equivalent to the offence of sedition 

in Europe. However, the appellant points out that in other legal systems (with express mention of 

different crimes in Germany, Switzerland, France, Belgium and Italy) there are criminal offences 

that contemplate cases of violent collective resistance to the authority whose legal asset is the 

public order or peace, to finally conclude that the penalties imposed by Article 545 CC are more 

severe than those established by these other European criminal codes for behaviours which, in 

addition, require the concurrence of serious and explicit physical or psychological violence. 

The Government Legal Service, after recalling the doctrine contained in STC 60/2010, 

argues that the appellant compares the punishment for the offence of sedition with that of other 

crimes against public order, but does not make a valid comparison insofar as it is not projected 

on the specific conducts prosecuted nor on the dimension and scope of these, limiting itself to a 

theoretical analysis without regard to reality. It then reproduces what was said in the contested 

judgment in its reasoning on the differences between the offence of sedition and other offences 

referred to in the complaint. 

For the political party Vox, a disproportionate penalty has not been imposed, in 

accordance with the criteria set out in STC 136/1999. 
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The prosecutor also rejects the alleged disproportionality of the sentence. He considers 

that the abstract penalty to be imposed on the applicant, from eight to ten years, cannot be 

regarded as inappropriate, ineffective, unsuitable, inadequate or useless for achieving the aims 

pursued, nor can it be regarded as unnecessary in a democratic society just because there are less 

burdensome alternatives available. Against the argument regarding sentences assigned to other 

offences with common elements, the prosecutor understands that, according to the analysis 

carried out by the judgment in section 4.3 of legal ground B), there are important differences from 

the perspective of the protected legal interest, which justifies the different punishment and makes 

the comparison raised by the plaintiff inappropriate. 

Finally, he highlights the fact that legal regulations allow the court to reduce the penalty 

by one or two degrees in the case envisaged in Article 547 of the Criminal Code. Therefore, it is 

in no way comparable to the case analysed in STC 136/1999, in which the criminal precept 

applied [Article 174 bis (a) of the Criminal Code, consolidated text of 1973, which criminalised 

collaboration with armed groups] was criticised for not incorporating any provision that would 

allow the criminal punishment envisaged to be adjusted to the nature of the criminal conduct. 

 

10.3.2. Response of the judicial body. 

 

In the aforementioned paragraph 4(3) of the legal ground (B) of the contested judgement, 

when analysing the particularities of the offence of sedition with regard to other forms of crime 

against public order, some considerations are made related to the idea of proportionality: 

“Linked by the title under which they appear, sedition nevertheless differs from other 

criminally defined figures of lesser relevance due to the harmful aim of the seditious subject, as 

in the case of public order offences, which appear in Chapter of the same Title XXII. The generic 

concept of public order is not a neutral configuration deriving from doctrine or the literature on 

the criminal code itself. It usually resorts to concepts of security in a material sense such as 

assumptions of peaceful coexistence, a reflection of irrevocable principles in the constitutional 

sphere that, in any case, must be differentiated from mere public calm. It would involve, in short, 

the criminal protection of the normal functioning of the public institutions and services, the 

exercise of the functions of the government and judicial authorities - always in accordance with 

the democratic principles that confer legitimacy to their action - and the group of conditions that 
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permit the normal development of the lives of citizens within the framework of coexistence in 

the democratic organisation of the State. 

The diversity of criminal definitions included in Title XXII - public disorder, attacks, 

resistance, disobedience, possession, trafficking and storage of arms, munitions and explosives, 

criminal organisations and groups and terrorism - and the seriousness of the criminal response 

associated with each of these, constitute a hindrance to this reductionism in the configuration of 

the protected legal asset. But in fact, some of the terrorist offences within the category of offences 

against public order require an element of intention to “…overthrow the constitutional order”(cf. 

Art. 573(1)(1) Criminal Code). These statutory offences therefore go beyond a narrow 

understanding of public order as an independent interest protected by law. This has led to a 

distinction being drawn between public order and other concepts such as public peace, construing 

public order as a legal asset that is the same thing as society’s interest in the acceptance of the 

constitutional framework, of the law, and of the decisions of legitimate authorities as a 

precondition of the exercise and enjoyment of fundamental rights. It has even led to a denial of 

the functional certainty of the concept of public order compromised in practically all offences, to 

the point where a purely formal clause has been seen in this declaration that demands, in each 

specific case, that the interest protected in the different criminal definitions included within its 

sphere be addressed. 

This Court has had the opportunity to make a pronouncement on this difference. In 

Supreme Court Judgment 1154/2010, 12 January, we said that “...it has been argued whether the 

notion of public order coincides with that of public peace. Despite their proximity and the 

difficulties in distinguishing them apart, this is absolutely necessary (...). There have been various 

definitions, but it can be understood that public peace refers to the normal functioning of 

coexistence with a peaceful usage of rights, especially fundamental ones, whereas public order 

refers to the normal functioning of the institutions and services. In this way it could be said that 

public peace may subsist in conditions of certain disorder, even when on conceiving the latter as 

an element of the former, a serious alteration of it would ordinarily mean it is affected. In this 

sense, in Supreme Court Judgment 987/2009, of 13 October, it was stated that: “Both legal 

scholarship and the jurisprudence of this Court distinguish between public order and public peace, 

in the sense that the former is simply order in the street, whereas public peace, a wider concept, 

would be integrated by the combination of external conditions that allow for the normal 

development of coexistence amongst citizens, order in the community and, in short, the 

observance of the rules that facilitate this coexistence (...) and as such permit the exercise of the 
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fundamental rights of individuals”(cf. Supreme Court Judgments 865/2011, 20 July, 987/2009, 

13 October and 1622/2001, 21 September).  

A specific criterion is that of the criminal structure of the particular behaviour punished. 

The legislator attends to the entity of the damage or risk generated for the legal asset. Sedition 

and aggression or simple disorder are not equivalents in the eyes of the legislator. Classic, simple 

disobedience is a very different offence from sedition. But sedition is an aliud, not just a plus or 

minus. It entails active conducts, collective uprising, de facto coercion or deploying resistance.  

The explicit seriousness of the offence of sedition lies in its specific criminal definition in 

respect of the other criminal definitions falling under the same title. Sedition is incapable of 

completely disturbing the public peace or tranquillity. 

Although the demand - not always absent in the jurisprudence - of a specific political or 

social aim is dubious, it will be necessary for it to affect the collective interested in the 

effectiveness of the functions we made reference to. 

Ultimately, the principle of proportionality typical of democratic criminal law demands 

an assessment of whether the disturbance attributed to the authors effectively puts into doubt the 

functioning of the democratic rule of law. It is thus imposed, not just by the applicability of the 

principles that inform the application of criminal law in our constitutional system, but by the need 

to avoid incurring in disturbing interferences between the type sphere of the offence of sedition 

and other responses to the administrative sanctioning law, which look to forms of obstruction that 

do not fit into the criminal action described in Art. 544 of the Criminal Code (cf. Art. 36(4) of 

Organic Law 4/2015 on the Protection of Public Safety)”.  

On the other hand, in paragraph 2(6) of the ruling of 29 January 2020, which resolves the 

motions for annulment raised, the Supreme Court provides the following reply to the appellant’s 

complaint about the infringement of the principle of proportionality of penalties: 

“The decision handed down by this Chamber does not violate the principle of 

proportionality of penalties. 

In the judgment for which the declaration of invalidity is sought, we said that the explicit 

seriousness of the offence of sedition “lies in its specific criminal definition in respect of the other 

criminal definitions falling under the same title”. This characteristic implies that the authors must 

effectively call the functioning of the democratic rule of law into question. 

Our judgment does not penalise the mere demonstration or protest expressed. What our 

judgment proportionately penalises is that the defendants promoted an uprising through the 
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prosecuted calls, in full coordination with the regional authorities. The uprising hindered or made 

ineffective judicial decisions, implemented a regional and anti-constitutional legislation, which 

had been adopted but was already suspended – and succeeded in holding the illegal referendum 

despite the judicial prohibition. The seriousness of these actions is what justifies the 

proportionality of the penalty. This gave way to the displacement of the constitutional order, at 

least formally. It was intended that this displacement, which had been foreseen in the anti-

democratic rule, would serve as a basis for the President of the Govern to formally declare the 

independence of Catalonia after the support of the Parliament. The declaration, carried out with 

absolute constitutional disloyalty, was suspended seconds later though. The seriousness of the 

wrongdoing was so patent that the “mayor” (the highest rank) of Mossos d’Esquadra even said 

at the trial that there was a specific police operation ready in case they were ordered to arrest the 

President.  

The latter, aware of the consequences of his action, fled abroad, which undoubtedly shows 

the predictability of the criminal reaction. 

The weighting exercise to establish the standard of proportionality between the facts and 

the restrictions imposed by the criminal judgment on the rights of assembly and expression must 

be based on this premise. And it goes through the particularities that are expressed below. 

The purpose of the calls that led to the mass attendance on 20 September was to obstruct 

a court decision that ordered a search aimed at avoiding the preparatory activities for a 

referendum declared illegal. The actions of these attendees both during the search and in previous 

police actions taken to conduct detainees for their presence at the searches was so intense and 

frightening that they effectively prevented their normal development and the availability of the 

intervened objects. They also made the Judicial Administration Clerk panic, to the point that the 

agents had to perform an enforced evacuation to take her out. 

The control of the organisers over the thousands of demonstrators that gathered there was 

such that, despite their unlawful purpose, law enforcers followed the express order of Mr. Forn 

and did the following actions: stopped controlling public order and delegated this task on one of 

the callers; and did not intervene to allow the normal development of the search (e.g. the holders 

of the searched offices were not able to access them). 

The other call for 1 October organised by various organisations with very different origin 

and degree of involvement, caused a tumultuous uprising that expanded throughout the territory 

of Catalonia. The purpose of this uprising was to occupy the buildings – most of them public 

buildings – that were going to be used as polling stations, thus preventing that the illegal 
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referendum was stopped, as had been judicially ordered in line with the many decisions from the 

Constitutional Court. The holding of the referendum was agreed by the Govern (the Government) 

- which included the co-defendants - as a step prior to the declaration of an independent Catalan 

republic. They reinforced the appeal with propaganda of it and concealed its spending as well as 

the rest of the arrangements. Parliament and Govern members also supported it. 

This was therefore a very serious conduct against public order which also affected the 

constitutional order. Even if the intention pursued through these coercive means was exclusively 

to obtain forced concessions from the Government and State authorities along this express path 

towards independence. 

The effectiveness of the call of the population and the corresponding increase in the 

seriousness of the plan of the defendants was guaranteed by the civil associations Omnium 

Cultural and Catalan National Assembly. Depending on the occasion, dozens or hundreds of 

thousands of people attended their appeals. The effectiveness was also guaranteed thanks to the 

harmony with the Parliament and the Govern itself, which abandoned the protection of public 

order and contravened constitutional legality showing total disloyalty to democracy. 

The anti-legal nature of the convicted prisoners’ conduct, which overwhelmed the course 

of the rights of assembly and demonstration, is enhanced by the institutional disloyalty between 

autonomous entities and the State, with hostility to State institutions, especially the Constitutional 

Court. 

Depending on its history, each State establishes a type of offence for the attacks that 

question its own preservation. Unlike many examples in comparative law, the cases of treason in 

Spain only include very serious penalties for war-related conducts. But it becomes particularly 

sensitive to the uprisings that have breached its constitutional order, a very rare event in other 

countries. That is why the penalties for the offence of sedition have been applied. As we have 

indicated, this offence effectively calls into question the primacy of law and the functioning of 

the democratic rule of law. That is also why secession attempts through abuse or usurpation of 

sovereignty receive a more severe punishment in a neighbouring country, without further 

addition. 

It is true that the facts did not work sufficiently to give effect to Catalonia’s independence 

and to constitute it in an emerging new State separate from Spain. But this does not detract from 

the proven facts that justify the conviction imposed in the judgment for which the declaration of 

invalidity is sought. Following the Government’s initiative and the Senate’s approval, it was 
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necessary to implement a unique measure of very special political and social significance. A 

measure provided for in Article 155 of the Spanish Constitution. Its wording is similar to Art. 37 

of the German Constitution. The exceptionality of this measure is shown in the fact that it 

involves the use of a formula without precedents in the thirty-nine years that our democracy and 

our democratic system have been in force. However, this instrument has in no way prevented the 

defendants from persisting in upholding the legitimacy of their conduct, which they considered 

justified by an abstract “mandate of the people” that they allegedly obtained through the result of 

the illegal referendum. That is how the anti-democratic rules on transition and the referendum 

were invoked, as expressed in the statement of proven facts of our judgment. The invalidity of 

such rules and their burdensome effectiveness have not prevented, at least, their apparent 

implementation. This was decisive to the extent that the assembled demonstrators were not 

condemned or prosecuted, despite the fact that the defendants presented the uprising to them as 

a result of the “legality” derived from their autonomous institutions”. 

 

10.3.3. Resolution of the complaint. 

 

With the argument that has been summarised above, the plaintiff specifically complains 

about the lack of proportionality of the penalties provided for in Art. 545(1) of the Criminal Code. 

In this case, the violation of Art. 25(1) SC would derive from the application of a criminal 

provision establishing a legal consequence that, due to its seriousness, incurs manifest 

disproportion in relation to the nature of the criminal conduct justifying his sentence. The 

violation is directly attributed to the criminal provision establishing the punishment associated 

with the offence of sedition, and is transmitted to the duration of the punishment that has been 

specifically imposed on the appellant, despite the fact that it is the punishment provided for in the 

law in its lower half: nine years in prison (and absolute disqualification, we should add). 

At this point, it is appropriate to recall that even if the appeal for amparo has not been 

designed to prosecute provisions of a general nature, our doctrine authorises it when the violation 

of the precept itself affects a fundamental right, like in this case. The Court reasoned about it in 

STC 167/2013 of 7 October, LG 2, among other decisions: “As we have recalled on many 

occasions, the appeal for amparo does not seek to refine the legal system, since its object is 

limited to redressing any fundamental rights infringed by any actions carried out by public 

authorities and consequently, this appeal is not the appropriate way to challenge regulatory 

provisions if they are not linked to the specific and effective violation of a fundamental right (as 
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we have been saying since STC 40/1982 of 30 June, LG 3); and then at SSTC 54/2006 of 27 

February, LG 3 and 34/2011 of 28 March, LG 1). However, we have also said that “with this 

connection present, this Court is able to examine the content of any general provision in amparo 

proceedings, either to try the interpretation that the judicial bodies have made of that provision, 

or to assess whether the specific violation of fundamental rights and freedoms stems from the 

provision itself (STC 34/2011 of 28 March, LG 1)”. 

In order to resolve the complaint, we should resume the doctrine established by this court 

regarding the necessary proportionality of penalties. Among its decisions, it is worth noting the 

one recognising that the legislator has a wide margin of freedom which derives from its specific 

democratic legitimacy to shape, within the limits of the Constitution, the type and amount of 

criminal punishment and the proportion between the protection of the essential and direct purpose 

of the rule, the conduct that is intended to be avoided and the punishment with which he or she 

seeks to do so. The punishment may also pursue other legitimate purposes: i.e. its immediate 

functions or purposes, aimed at influencing the behaviour of the recipients of the rule; the doctrine 

classifies these purposes as general and special prevention purposes. For this reason, we have 

reiterated that the assessment on the proportionality of the criminal rules carried out in amparo 

proceedings regarding the protection of fundamental rights must be very cautious; it should be 

exclusively intended to leave out those rules that apply “excessive coercion, thus making the rule 

arbitrary and undermining the elementary principles of justice inherent to the dignity of the person 

and the rule of law” (STC 55/1996, legal ground 8) or give rise to an “arbitrary public activity 

that is not respectful of the dignity of the person” (STC 55/1996, legal ground 9) and therefore, 

“which does not respect either the fundamental rights and freedoms of the person” (STC 

136/1999, legal ground 9). We have also pointed out that the analysis that must be performed at 

the Constitutional Court has nothing to do with the appropriateness, quality or perfectibility of 

the punishment, nor with its connection with other possible alternatives, as it is limited only to 

the suitability of the punishment to the Constitution and does not involve any other positive 

assessment. Consequently, the criminal rule or punishment can only be considered 

disproportionate “when there is a patent and excessive or unreasonable imbalance between the 

punishment and the purpose of the rule, based on the constitutionally indisputable axiological 

guidelines and their implementation in the legislation” (STC 136/1999, LG 23). 

We will now analyse the complaint raised by distinguishing the arguments that support it. 
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a) Based on the systematic position that the offence of sedition occupies in the 

Criminal Code as the beginning of its Title XXII (“Felonies against Public Order”), the appellant 

constructs the complaint on the premise of his particular interpretation of the interest protected 

by the rule; according to him, it can be no other than the concept of “public order” claimed in his 

appeal. The challenge, which has been already analysed in part in his grounds, cannot be shared. 

In the previous section 10.2.3.1 we have highlighted how the interpretation of the offence 

of sedition on which the conviction is based differs from that proposed by the appellant; the 

difference precisely lies in the premise of the complaint to which we have just referred. When 

summarising the determination of the statutory offence and the subsumption of the appellant’s 

conduct in the third legal ground, we pointed out that the seriousness of the penalties provided is 

precisely the reason why the court has interpreted the definition of the statutory offence in a 

restrictive manner, very different from the one proposed in the appeal, where it is required that 

the action prosecuted, in order to be considered as an offence, affects a legal asset that is more 

complex and relevant than the traditional public order. In fact, the Chamber has considered that 

both the offence of sedition and the crimes of terrorism, included in Title XXII, “go beyond a 

narrow understanding of public order as an independent interest protected by law”. Regarding 

this distinction, we have already considered that this more demanding interpretation, focused on 

the idea of “public peace” as an interest protected by the rules and identified as the “society’s 

interest in the acceptance of the constitutional framework, of the law, and of the decisions of 

legitimate authorities as a precondition of the exercise and enjoyment of fundamental rights”, 

cannot be described as unreasonable or, therefore, undue. 

The wording of Art. 544 of the Criminal Code reveals that, unlike other criminal offences 

against public order, the offence of sedition also has a teleological aspect that distinguishes it: the 

purpose of preventing, by force or outside the legal channels, “the application of the Law or 

preventing any authority, official corporation or civil servant from legitimately exercising their 

functions or complying with agreements or administrative or judicial decisions”. This differential 

element implies that, apart from the protection of public order, the criminal provision seeks to 

prevent the potential harm that the conduct of the active subjects could cause to the State 

organisation, by seeking to undermine the effectiveness of laws or the enforcement of agreements 

or decisions adopted in the administrative or judicial sphere. This trend concerns a core aspect of 

the regular functioning of the State since, in accordance with Art. 1(1) SC, Spain is established 

as a “as a social and democratic State, subject to the rule of law”. On the other hand, the act must 

be carried out through public and tumultuous uprising, thus expressing the greatest seriousness 



 164 

    

 

 

of this conduct. Therefore, the neutralising purpose described adds a seriousness factor whose 

impact on the established penalties does not seem questionable in making the proposed 

comparative assessment. 

Thus, for the sentencing court, only those conducts that are capable of preventing or 

seriously obstructing the legitimate legislative, governmental or judicial will can be considered 

seditious, and only if they are carried out through a public and tumultuous uprising. 

As we have said, according to the judicial interpretation, these conducts must affect public 

peace, rigorously conceived as the interest of society in the maintenance of the constitutional 

framework, the laws and the decisions of legitimate authorities, whether judicial or governmental, 

as well as the actions of their duly authorised agents. It can therefore be said that the prosecution 

chamber severely interprets the elements of the offence of sedition when it imposes the ability of 

the conduct to challenge the functioning of the democratic rule of law and to repeal de facto the 

effectiveness of the laws or the enforcement of orders or decisions issued in the legitimate 

exercise of the public functions as a requirement for its assessment. Only these conducts, which 

are considered as especially serious because of the effect that they pursue, can be classified as 

sedition. 

From an abstract point of view, this restrictive understanding of the statutory offence, in 

view of the greater need for protection derived from the asset it protects, prevents the 

disproportionate assessment of the penalties provided for in the law. In this sense, the systematic 

arguments that relate the offence of sedition with other crimes contained in Title XXII of the 

Criminal Code lose their power of conviction in the appeal, since neither of them demands the 

purpose of the sedition or the tumultuous nature that characterises it, nor is it shown that the 

special affection for the protected interest defined as public peace has actually occurred. 

Consequently, we must reject that the proportionality of the penalty can be questioned 

through a comparative analysis of the offence of sedition with the rest of the crimes included in 

Title XXII of the Criminal Code, since the offence of sedition is at the top of this Title as the 

most serious conduct, both in terms of the means of commission and the social interest that it 

protects. 

b) Additionally, still on an abstract level, it should be added that the regulation of 

sedition as an offence allows the criminal response to be tempered to the seriousness of the action, 

as it is constructed and organised in the Criminal Code through different degrees of penalties that 

singularly consider various factors: (i) the intensity of the conduct in relation to the protected 
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interest; (ii) the simultaneous commission of other offences with severe penalties (Art. 547 CC); 

(iii) the degree of participation in the seditious conduct, distinguishing that of a person who 

merely participates in the uprising [Art. 545(2)] and those who have induced, sustained, directed 

or appear in it as their main doers [Art. 545(1) CC]; and (iv) finally, a more aggravated modality 

is foreseen when, in the preceding case, the person has the status of an authority. 

Therefore, in the regulation on sedition, leaving aside criminal preparation (incitement to 

crime, conspiracy and solicitation), the penalty foreseen expands over several degrees that allow 

for a prison sentence of one to fifteen years and absolute disqualification. The basic penalty for 

the offence of sedition, that of the simple participants, extends from 4 to 8 years imprisonment. 

In the event of the sedition not having managed to seriously interfere with exercise of the public 

authority nor having caused commission of another felony for which the Law prescribes serious 

punishment, the penalty provided for is 1 to 4 years’ imprisonment. Only the leaders or inciters, 

directors or those who appear as the principals of the offence of sedition will have the number of 

years of their abstract punishment increased (from 8 to 10 years). The most aggravated criminal 

provision (from 10 to 15 years) is established only when the latter are persons with the status of 

an authority, given the special duty of loyalty to the Constitution and to the rest of the legal system 

that they assume when they start holding a public office. 

c) The appellant also bases the lack of proportionality of the penalties established in 

Article 545 of the Criminal Code on the comparison he makes with the penalties assigned to other 

criminal offences related to the functioning of the Congress of Deputies or the seat of the Council 

of Ministers. According to our doctrine, in order to assess the constitutionality of a penalty from 

the perspective of its necessity, “constitutional review must start from constitutionally 

indisputable evaluative guidelines, taking into account, where appropriate, the specifics provided 

by the legislator in similar cases, in order to check whether the penalty envisaged for a given 

offence deviates arbitrarily or unreasonably from those cases. Only on the basis of these premises 

may it be said that there has been a manifestly useless waste of coercion which makes the rule 

arbitrary and undermines the elementary principles of justice inherent to the dignity of the person 

and the Rule of Law” (STC 55/1996 of 28 March, LG 8)”. However, in line with the prosecutor’s 

assertion, the cases brought by the appellant do not present the required degree of analogy, taking 

into account the aims that the criminal action must pursue in the offence of sedition and the 

plurality of legal assets that this criminal instrument protects. Therefore, the penalties laid down 

for the criminal offences cited by the appellant do not prove the disproportion invoked in the 

appeal. 
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d) Nor is it possible to justify or assess the lack of proportionality of the legal 

regulation on the basis of the proposal for comparison with the chosen similar figures taken from 

foreign law. Without prejudice to the fact that this specific allegation was not previously raised 

in the courts, it should be emphasised in principle that, in accordance with our doctrine, “the 

control of criminal law assigned to this Court must, in all cases, be governed by the recognition 

of the exclusive competence of the legislator for the design of criminal policy, and the legislator 

has a wide margin of freedom, within the limits of the Constitution, for the configuration of both 

the criminally protected assets and criminally punishable conduct, and the type and amount of 

criminal penalties, or the proportion between the conduct it seeks to prevent and the penalties 

with which the legislator intends to achieve it (SSTC 55/1996 of 28 March, LG 9; 163/1999 of 

20 July, LG 23; 127/2009 of 26 May, LG 8; 203/2009 of 27 October, LG 5; 60/2010 of 7 October, 

LG 7)”. (STC 160/2012 of 20 September, LG 2). Each criminal system responds to its own 

internal structure. The criminal dosimetry between its provisions responds in each society to 

unique historical and social characteristics that do not make it suitable for comparison with other 

different punitive models in force in other societies, even if they share similar values in their 

organisation. Nor does the proposed comparison take into consideration the forms of enforcement 

of sentences, prison benefits, forms of aggravation of the conduct or the existence of other 

precepts that refer to related conduct and can account for the proportionality of the criminal 

reaction. In short, in constitutional terms, the assessment of proportionality cannot be based on 

such meagre data without calling into question the entire dosimetry of the Criminal Code. 

e) A final reflection remains to be made in relation to the purpose, in this case, of the 

judicial mandate whose execution was prevented by those who attended the appellant’s call, 

which took place in the days prior to 1 October. What the law enforcement officers tried to 

prevent was the holding of an apparent referendum on the outcome of which the decision on 

Catalonia’s independence was intended to depend unilaterally. This proposal, expressed in the 

rules approved by the Parliament of Catalonia, had been suspended by this Constitutional Court, 

insofar as it was formally and materially contrary to the Constitution and the Statute of Autonomy 

of Catalonia. The constitutional seriousness of this claim, whose consummation did not depend 

on the appellant, but on the will of the political representatives and public officials with whom 

he acted in concert, has already been made clear in describing the institutional, parliamentary and 

governmental activity which, in favour of this claim, was carried out throughout the 

parliamentary term (third legal ground of this decision). It is precisely the seriousness of the 
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specific case what makes it possible to rule out the lack of proportionality of the penalties 

imposed. 

f) The alleged link between the appellant’s conduct and the exercise of the right to 

peaceful assembly (Art. 21 EC) is not an obstacle to a favourable assessment of the 

proportionality of the sanction imposed on the appellant. We have already noted in the analysis 

of this complaint that it is easy to dissociate the message of protest and vindication that fostered 

it from the acceptance and promotion of the preventive events that have been criminally 

sanctioned. It is this latter effect, which is generalised throughout the territory of Catalonia and 

prevents the normal development of the means of protection of the violated legal order, the one 

that has resulted in the appellant’s conviction, and not the message claiming independence for 

Catalonia. This political claim is completely normal in the social and political life of Catalonia. 

Since the advent of democracy, following the adoption of the Constitution in 1978, it has not 

suffered and is not suffering any diminution in its expression and vindication, nor is it the object 

of the criminal conviction that is being questioned. 

On this point, we agree with the reasoning expressed in the judgment in question [FD (A) 

17.5.2] when it reiterates the constitutional legitimacy of disagreement, of blunt criticism of the 

decisions of public authorities, of demand for political programmes other than those provided for 

in the Constitution, whether it be the alleged right to self-determination or the desire for 

independence of a part of the territory of the Spanish State. It is equally legitimate to call for 

mobilisation in defence of such proposals, to include them in political programmes and to defend 

them in elections. None of these conducts has been and should not be criminally prosecuted. But 

the appellant’s conviction was not for encouraging and promoting such dissent, but for fostering 

active and concerted opposition to the actions of the law enforcement officers who were 

complying with a legally and constitutionally supported judicial mandate. His actions were 

considered to be aimed at ensuring that the prohibited vote was carried out by making it 

effectively impossible for law enforcement officers to act by means of physical interposition. 

And this action, as we have pointed out in STC 91/2021, is the one that justifies his sentence and 

goes beyond the boundaries of what must be considered the legitimate right of assembly for the 

externalisation of protest or criticism of the actions of public authorities. 

In short, we understand that, in absolute terms, the penalties associated with the offence 

of sedition do not violate the mandates established by our doctrine on proportionality. Nor do the 

penalties imposed on the appellant. Regardless of the legislator’s degree of effectiveness or 

technical skill - which are outside the jurisdiction of this court -, it does not appear that the 
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criminal regulation in question involves a manifest, excessive or unreasonable imbalance 

between the disvalue of the criminal conduct and the penalties attached to the later, in such a way 

that the penalties questioned by the appellant produce “a patent useless waste of coercion which 

makes the rule arbitrary and undermines the elementary principles of justice inherent to the 

dignity of the person and the Rule of Law” (STC 136/1999, LG 23). In view of the seriousness 

of the legal interests protected in this case to which we have repeatedly referred, the above 

conclusion is fully transposed to the specific penalties imposed on the appellant.  

The reasoning expressed serves to rule out the raising of the internal question of 

unconstitutionality, because of the alleged lack of proportionality of the penalties associated with 

the offence of sedition. 

 

10.4. Principle of legality in criminal proceedings and principle according to which 

penalties must be applied only to the offender. 

 

10.4.1. Positions of the parties. 

 

Under this heading, the applicant for amparo lodges his complaint on the following 

points: (i) The appellant’s conviction goes beyond the charges, as he just called a rally on 20 

September together with other people, and encouraged citizens to participate in protests 

expressing a certain alternative about the political future of Catalonia, but in no case did he 

organise violent and tumultuous uprisings. (ii) The contested judgment does not sufficiently 

specify the terms of the alleged “agreement” between the participants and the contribution of 

each of them to the common plan. In the appellant’s case, it is not clear whether he agreed to 

participate from the beginning or if he adhered later on, nor what his contribution was to the 

executive stage. And even if tasks had been divided among them, he gives several reasons that 

confirm this incompatibility with the right recognised in Art. 25(1) SC: 1. that sedition is 

considered despite the fact that no one of the co-principals carried out any actions inherent to the 

core of the statutory definition of the offence (tumultuous uprising), and 2. that any of the 

participants in the rallies of 20 September and 1 October 2017 has been charged with any crimes. 

(iii) When determining criminal responsibility, it seems that liability for an offence of 

commission by omission may also be charged, for not preventing others from rising up. This 

formula is also used to extend responsibility to civil society leaders, which is contrary to the 
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principle of legality in criminal proceedings because the offence of sedition has not been 

conceived by the judicial body as a crime consisting of “the production of a result”, but as an 

“interrupted outcome” offence.(iv) The attribution of responsibility as an inciter to sedition 

cannot be reasoned either under Art. 545 of the Criminal Code since, as criminal proceedings for 

an offence of sedition have not been started against the protesters that demonstrated in the rallies 

and polling stations, it cannot be held that there were inciters without the existence of principals 

without violating the principle of limited access to participation. 

The Government Legal Service denies that the appellant has been held criminally 

responsible for the conduct of others, since his conviction results from the facts that are directly 

attributable to him (Legal Ground C, subsection 1.9) in his capacity as leader of the association 

Omnium Cultural and as part of a strategy to break the constitutional order, mobilising citizens 

to prevent them from complying with judicial decisions (20 September) and to allow the holding 

of the public consultation on 1 October. 

For the political party Vox, there is no violation of the principle according to which 

penalties must be applied only to the offender, since the judgment under appeal “reflects in detail 

the actions carried out by each of the members who participated in the proven sedition and that 

[...] sets out the penalty to be imposed on each of the convicted persons” according to their 

circumstances; thus, there is no basis for the appellant to affirm that “his participation in the 

seditious uprising is not determined”. 

The prosecutor argues that, according to the analysis of subsection 1.9 of Legal Ground 

(C) of the contested judgment, there is no indication that criminal responsibility has been 

allocated for facts or actions committed by other persons, nor that a group of people have been 

charged with a set of criminal actions that served to convict any of them. According to him, the 

conviction of the appellant strictly responds to actions carried out by him, which the court has 

identified as part of the action concerted with political leaders to implement the devised plan, 

executing the role assigned to him in view of his capacity as social leader of Omnium Cultural. 

Under this role, the appellant performed a conduct within a common and joint strategy agreed 

with that of political leaders from the Generalitat and the Parliament of Catalonia, to break or 

annihilate the constitutional pact through the mobilisation of a mass number of citizens with the 

specific purpose of preventing the compliance with laws and specific decisions and mandates 

issued by jurisdictional authorities. 
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10.4.2. Judicial response. 

 

In the past, we have summarised the content of paragraph 2.5 of ruling of 29 January 

2020, which rejects the argument according to which the appellant was convicted for calling a 

protest against certain judicial proceedings, which were in no way hindered, or for encouraging 

citizens to participate in a mass event to express their opinion through a vote. 

 

10.4.3. Resolution of the complaint. 

  

Of the four arguments that have been compiled at the beginning of this section, only the 

first of them is included in the motion to vacate proceedings; therefore, the other three were not 

brought before the judicial body. However, all of them will be answered in this section. 

(i) In paragraph 1.9 of Legal Ground (C), the judicial body sets out the reasons why 

it considers the appellant as a principal of the offence of sedition. As can be seen, this 

consideration is not based on facts beyond its course - as it has been briefly reflected in the facts 

of the case -, but on the actions he carried out. In fact, under the alleged violation of the principle 

according to which penalties must be applied only to the offender, what is again questioned is the 

legal assessment of the events occurred on 20 September and 1 October 2017; for the appellant, 

his conduct constituted a legitimate exercise of the right of assembly and was far from a criminal 

action. 

In this regard, we must point out that the principle according to which penalties must be 

applied only to the offender is not related to the issue raised. This principle requires criminal 

liability to be based on someone’s own actions and forbids to claim such liability to someone on 

the basis of what has been exclusively done by a third party. Therefore, when the dispute revolves 

on whether the actions attributed to the person concerned are or not criminal, as in the present 

case, the principle cited above is not relevant. 

(ii) The applicant’s contribution to the execution of the offence of sedition for which 

he was convicted is clearly stated in section 1.9 of Legal Ground (C). In that section, the 

sentencing court concluded that the appellant was one of the leading actors of the seditious 

movement; as leader of the Omnium Cultural Association, he put his capacity to mobilise at the 

service of the political project conceived in conjunction with other participants. This project 
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required the mass mobilisation of citizens for its achievement, in order to oppose resistance to 

the fulfilment of judicial mandates when the time came. 

The court emphasises that the appellant’s mobilising role goes in crescendo, and tops with 

the events included in the historical account of the sentence. In particular, it should be highlighted 

the appellant’s behaviour, together with that of Mr Jordi Sánchez, in the events occurred on 20 

September 2017, whose relevance and significance are clear. The appellant’s connection with the 

“Escoles Obertes” (Open Schools) movement is also reflected. In this regard, the summary 

included in the facts of this decision is very clarifying, as it shows that this movement was 

designed to keep polling stations open and “was supported, stimulated, increased and encouraged 

by Mr Jordi Cuixart, Mr Jordi Sánchez and their respective organisations”. In short, the actions 

that the trial court attributes to the appellant clearly reflects the quantitative and qualitative 

importance of his participation in the offence for which he was convicted. 

And even if he questions that the judgment does not properly reflect his contribution to 

the alleged common plan, the thing is that, both the content of the facts of the contested judgment 

and the points stated during the determination of criminal responsibility, which are included in 

the legal grounds of that judgment, show that there was a concerted strategy agreed by the 

participants to which the appellant contributed. Anyway, in order to avoid unnecessary 

repetitions, we refer to what has already been reasoned when deciding on the complaint about the 

“right to the presumption of innocence”, both with regard to the “General analysis of the 

evidence” and to the “Factual decisions in relation to the appellant” (LG 8.5). 

(iii) The appellant argues that in the present case the authorship cannot be assessed on 

the basis of the offence known as “commission by omission”. He points out that the offence of 

sedition has not been conceived by the prosecution court as an offence consisting of the 

production of a result, but as an “interrupted outcome” crime. He also points out that in the present 

case there is no legal or contractual obligation to act as required by Art. 11 of the Criminal Code, 

so that the actions committed cannot be extended the way in which the judgment does it. The 

appellant selects a paragraph on page 300 to prove the expansion of the liability by omission to 

the civil society leaders, which reads as follows: “[t]he absence of the title of public power does 

not exclude that individuals can contribute to producing that same risk if their behaviour as 

leaders of social mobilisations contributes in the necessary measure to the same damage of that 

legal right that is the origin of the definition of the seditious behaviour”. 

The first thing to say is that the content of the paragraph transcribed does not show at all 

that the liability of the social leaders is linked to the commission by omission, given that the 
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reference to their “behaviour as leaders of social mobilisations” clearly refers to a purely active 

way of acting. On the other hand, in relation to the appellant for amparo, the judgment rules out 

on pages 394 and 395 that the applicant’s criminal responsibility is based on his omissive 

conduct: 

“The conduct attributed to Mr Jordi Cuixart is not a conduct of omission. When civil 

disobedience materialises in a general call to the entire population of an autonomous region to 

oppose and challenge, through the use of collective force and resistance that goes beyond the 

scope of pure omission, explicit court orders that came, not only from the Superior Court of 

Justice, but also from the Constitutional Court, we are addressing something more than the 

treatment under criminal law of a conduct of omission”. 

In accordance with the foregoing, the judicial body itself expressly rules out the attribution 

of criminal responsibility to the appellant that derives from a purely omissive conduct, which in 

itself excludes the fact that he based his conviction as a co-principal of a sedition offence under 

Art. 11 of the Criminal Code. In addition, apart from the paragraph of the claim that has been 

transcribed, the appellant did not provide any reasons to justify that alleged support for his 

perpetration in the “commission by omission”. 

(iv) Finally, the applicant censures that he has been convicted as an inciter to sedition, 

but the thousands of alleged perpetrators who crowded in front of the polling stations have not 

been convicted. He therefore maintains that if there are no principals, it is difficult to understand 

that there can be any inciters, without contravening the principle of limited access to participation 

and, ultimately, the principle according to which penalties must be applied only to the offender. 

The issue raised by the applicant is essentially in line with the one raised in the appela for 

amparo no.1403-2020, which is why we refer in full to the reply given in STC 91/2021, LG 

11.3.3, in order to dismiss his claim: 

“In light of the above, we must agree that the prosecution body has not infringed the right 

recognised in Art. 25(1) SC on the grounds attributed to it by the appellant. The applicant’s 

participation is considered to be that of a principal in the strict sense, on the basis of arguments 

such as that the offence of sedition has a “multi-person” and “anticipated commission” nature; 

the behaviour of the persons convicted increased the risk to the protected legal asset; and, given 

the agreement with the other defendants, the appellant individually contributed to reach the 

criminal purpose, so all principals may be charged with what the others did. These reasons cannot 
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be described as hideous, unreasonable or arbitrary without being considered contrary to the 

parameter of methodological and axiological reasonableness established by our doctrine. 

On the other hand, the fact that the third parties who took part in the mass events have not 

been prosecuted for the actions that resulted in the appellant’s conviction, does not make it 

possible to infer that their actions were justified, at least from a judicial-criminal point of view; 

if this circumstance had been assessed with respect to the principals, it would have made it 

possible to exclude the criminal liability of the participants, based on the theory of limited access 

to participation. However, since those third parties have not been subject to criminal proceedings, 

any assessment of the relevance of their conduct in this area is inappropriate, even more so in a 

constitutional process. 

It is no obstacle to the above conclusion the fact that the actions of many people who, as 

described in the factual account of the judgment participated in the events of 20 September and 

1 October 2017, has been assessed in its collective dimension to consider the offence of sedition. 

As we have already noted, the purpose of our ruling on this ground is not intended to deal with 

the problem which may give rise in its entirety to the specific degree of participation attributed 

to the applicant. The scope of our reply is more limited, since it is limited to determine if the court 

has made an ad casum exclusion from the principle of access which is contrary to the mandate of 

Art. 25 SC. And as has already been pointed out, it does not seem that the alleged violation of 

this particular aspect has occurred. 

Finally, we must add that it is not for this court to decide whether the answers given by 

the judicial body are the only ones that comply with the law, because that would mean going 

beyond our competencies. However, in accordance with our supervisory function, we reiterate 

that the sentencing court offers an argument that reasonably excludes that there has been a 

selective and interested abandonment of the principle of limited access to participation, as we 

understand that the appellant was a co-perpetrator of these actions together with other defendants 

and therefore, the requisites to apply that principle are not present in this case. 

In view of the above, all complaints concerning the infringement of the principle of 

legality in criminal proceedings recognised in Art. 25(1) SC should be dismissed. 
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11. Limitation of restrictions on rights (Article 18 ECHR). 

 

11.1. Positions of the parties. 

 

The final ground of the complaint, titled “violation of the clause prohibiting the misuse of 

power”, reports the “violation of Articles 5, 6, 7 and 11 ECHR, particularly regarding the right 

to liberty (17 SC), in conjunction with Art. 18 ECHR and the limitation of restrictions on rights”. 

Under this approach, the appellant argues the infringement of Art. 18 ECHR when the measures 

restricting rights –namely pre-trial detention and criminal conviction– serve a predominantly 

unacceptable additional purpose, despite being justified in accordance with one of the criteria laid 

down in the European Convention on Human Rights. 

The appellant submits that, for the European Court of Human Rights, the following factors 

are relevant to ascertain the existence of criminal proceedings with political purposes: a broad 

political context, knowing whether the prosecution and the judiciary had undeclared objectives, 

the presence or absence of probable evidence that the courts are not sufficiently independent from 

the executive branch, the manner in which the proceedings have been carried out, whether the 

charges are real and are based on plausible reasons for the commission of the crime, and whether 

they relate to political activities or common offences. These factors, he understands, are assessed 

in ECtHR case Rashad Hasanovy v. Azerbaijan, 7 June 2018, which concerns a situation which 

he considers very similar to his own, where it was concluded that the actual purpose of the pre-

trial detention was to silence and punish the complainants, who were part of a non-governmental 

organisation, for their active social and political commitment and where the Court found that Art. 

5 ECHR (right to liberty) had been violated in conjunction with Art. 18 ECHR. 

The complaint defends the proximity between the above-mentioned case and his case, 

where pre-trial detention and the criminal sentence would have aimed at punishing the appellant 

and the whole institution he leads “for his political, social and cultural activism in order to bring 

to an end the protests in support of Catalonia’s independence and its right to self-determination”. 

Based on his perception of the similarity between the actual purposes of the restrictive measures 

applied, he finds the same parallelism in the Rashad Hasanov data that were decisive for the 

conclusion of the European Court of Human Rights on the hidden purpose, data that would also 

be present in his case. 
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(i) The notorious and obvious role of the Public Prosecution Service in the fight 

against civil independence. The appellant bases this statement on the content of the speech of the 

Head of the Public Prosecution Service at the opening of the judicial year in September 2016, in 

which she described Catalan independence as a “danger for democracy”, the journalistic appeal 

of the Attorney General as a “slash of independence” or the name of the archive with the press 

release on the presentation of the criminal complaint that gave rise to the special cause, as “the 

hardest will be the fall.” 

(ii) The status of civil society leader of the appellant as president of the main social 

institution of Catalonia. 

(iii) The use of an exceptional court which steals the right to a legally-predetermined 

judge and to appeal to a higher court in criminal matters, under the special circumstances 

regarding impartiality that were expressed in the second ground of appeal. 

(iv) The existence of reports from international organisations that are “critical with the 

arrest, persecution and conviction” of the defendant. The appellant mentions in particular the 

stances of the World Organisation against Torture (OMCT) of 22 November 2018, of Amnesty 

International of 15 October 2018, 16 October 2018 and 19 November 2019, of the organisation 

Front Line Defenders of 23 November 2018, the opinion of the United Nations Working Group 

on Arbitrary Detention of 13 June 2019, and the report by the Rapporteur of the Parliamentary 

Assembly on the situation of human rights defenders in Council of Europe Member States, of 26 

June 2019 (AS/Jur (2019) 31). 

(v) The absence of plausibility in the charges against him, as he has argued in his 

defence throughout the proceedings. 

The ground ends by stating that the judges of the Supreme Court and other public 

authorities, in the face of the threat to the indissoluble unity of the nation, have acted to deactivate 

the Bill of Rights of the Constitution, so that the conviction for an unsustainable offence of 

sedition only obeys the political purpose of the proceedings. To this extent, he ends, pre-trial 

detention is arbitrary and the sentence is unlawful, that is, contrary to Articles 5, 6, 7 and 11 

ECHR, but they also violate Art. 18 ECHR because they have a political purpose of retaliation 

that goes beyond individual criminal responsibility. 

The State’s attorney, recalling the response of the Supreme Court to a similar complaint 

concerning an alleged persecutory context (LG 2.3), rejects the parallelism that the appellant tries 

to build between the Rashad Hasanov case solved in the ECtHR judgment of 7 June 2018 and 

his own situation. He argues that the speech given by the Head of the Public Prosecution Service 
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in 2016 is included through an incorrect and manipulated transcript and that the name of the 

computer file corresponds to the name of a previous private document on which it was written, 

so that the name was not visible and could only be known by accessing metadata. He also rules 

out the existence of a court of exception by referring to his opposition to the ground that 

denounces it in the complaint. Finally, he denies that the reports referred to in the complaint are, 

strictly speaking, reports from “international bodies”, and stresses out that the so-called “Report 

by the Rapporteur of the Parliamentary Assembly on the situation of human rights defenders in 

Council of Europe Member States” is the preliminary memorandum of the deputy that signs it, 

which has not even been voted in the Parliamentary Assembly. And with regard to the opinion of 

the Working Group on Arbitrary Detentions - already invoked in these proceedings -, the State’s 

Attorney recalls the ruling of the Supreme Court of 21 June 2019, which states that this opinion 

only reflects the criterion of a working group which is merely ancillary and only informs of 

possible and future positions or general statements of the United Nations Human Rights Council. 

He also warns that it is nor a final examination, because the Government Legal Service has 

requested its review because several of the members of the Working Group were absent. 

The political party Vox jointly denies the existence of the various violations of rights 

alleged in the complaint, and invokes the impact on public order and on the political and territorial 

unity. 

The Head of the Public Prosecution Service rejects the complaint attributing an 

illegitimate purpose to all restrictions on the applicant’s fundamental rights throughout the 

criminal proceedings and in the final judgement, as well as the parallelism with the Rashad 

Hasanov case. He starts by drawing attention to the overall nature of the ground, which he 

qualifies as “a kind of amendment to the entire criminal case”, and the fact that this ground had 

been raised before – although not under Art. 18 ECHR – to question the use of criminal 

proceedings for purposes beyond its legitimising principles [LG (A), paragraph 2.1, pp. 63-64], 

a question that was answered in the contested judgment (paragraph 2.3, pp. 67-68). He then 

presents several reasons from four different perspectives to defend the rejection of the complaint. 

(i) It warns that, despite the appellant’s claims on various provisions of the European 

Convention on Human Rights, it is not for the Constitutional Court to examine their observance, 

as the constitutional doctrine has reiterated, but rather their respect or the damage caused to 

fundamental rights subject to constitutional protection, which, in fact, must be interpreted in 

accordance with the treaty provisions under Art. 10(2) SC.  
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(ii) According to European case law, Art. 18 ECHR does not recognise a fundamental 

right, but is a guarantee of rights, a relational closure clause dependent on the invocation of one 

or more rights, which in any case entails a very serious allegation that can only be proved if the 

authority acts exclusively for unlawful reasons. Having ruled out the infringements of the rights 

in question, both in the decisions of the Constitutional Court itself on the invocation of Art. 17(1) 

SC to challenge pre-trial detention (STC 30/2019) and on the basis of the arguments given in the 

Prosecutor’s own pleadings, he considers that the basis of the arguments made in this ground of 

appeal should be rejected. 

(iii) Regarding the connection points with the Rashad Hasanov case asserted in the 

complaint, the Public Prosecutor argues that the allegations concerning the specific statements of 

the speech given by the Head of the Public Prosecution Service in 2016 are not transcribed 

according to reality, as the latter highlighted the primary function that the Constitution assigns to 

the Public Prosecution Service in Art. 124. He neither agrees with the classification of the 

National High Court or the Supreme Court as special, exceptional or partial courts, or the 

classification of the officers of the State Security Forces who have performed judicial or generic 

police functions as “special police bodies”. And he warns about what is described as 

“international organisations” reports; they are not strictly so, in accordance with the arguments 

of the State’s attorney. Except the report from Amnesty International, all reports were issued 

before the contested judgment, so that they can hardly serve as a reason to argue that the 

conviction, then unknown, violates rights of the Convention. 

(iv) The prosecutor recalls that “neither our constitutional system nor our legal system 

forbid or limit in any way the support to independence theses in the different State territories, the 

establishment of new political parties that accept an ethos that endorses independence, or their 

individual or collective public expression. This is clearly evident, given the ideology of the 

political parties to which many of those convicted belong and with which many of them have 

successfully contested the elections to the European and Spanish Parliaments, parties that carry 

out their activity without any kind of restriction inside and outside the corresponding 

parliamentary spectrum. There is no political or criminal persecution on independence. The 

appellant could have defended the relevance, desirability or hope to achieve Catalonia’s 

independence without committing an act classified as an offence, just by using one of the channels 

provided for by the legal system to defend it. The very existence of a Catalan independence 

movement supported by broad sectors of the Catalan society, which holds demonstrations every 

time it deems so convenient in defence of its ideological tenets, clearly shows that such ideology 
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is not subject to persecution or discriminatory treatment of any kind, either by the Supreme Court 

or by any other judicial or public authority of the State”. 

 

11.2. Decisions of the judicial body. 

 

In the phase of pretrial motions, Mr. Cuixart’s defence alleged a violation of fundamental 

rights, stating that, from a global point of view, the protection of the Spanish territorial 

indivisibility led to a climate of legal exceptionality that disregarded fundamental rights. The 

Supreme Court responds to this complaint of a “context of infringement of fundamental rights” 

in points 2(2) and 2(3) of Legal Ground A) “Infringement of fundamental rights” of the contested 

judgment, without prejudice to the fact that it is also relevant to take account of the Court’s 

individual response to the specific complaints of damage to different rights in the following 

points; we have set out this content in the previous grounds of this decision with regard to the 

analysis of the corresponding grounds for amparo. 

In point 2(2) referred to above, the Chamber recalls, with a previous nature, that the 

protection of the territorial unity of Spain is not an extravagance of our constitutional system, but 

a normal constitutional provision, even more rigorously protected than in the Spanish 

Constitution, as evidenced by the many references to comparative law that it contains. And in 

paragraph 2(3) it rejects the complaint, opposing that: 

“What Mr Cuixart’s defence calls an overprotection of territorial unity was nothing more 

than the legitimate action of two courts - the Criminal Investigation Court No. 13 in Barcelona 

and the Superior Court of Justice of Catalonia - to investigate and try acts that, at the level of 

circumstantial evidence that corresponds to the initial stage of any investigation, exhibited the 

characteristics of an offence. This judicial action cannot be labelled as a reaction intended to 

exceed the limits of the democratic rule of law. This is not the case for the actions brought by the 

Ministerio Fiscal [Public Prosecutor] either. No democratic anomaly is hidden in the fact that the 

powers of the State, respecting their respective functional spaces, put institutional mechanisms 

into operation to defend the values of a democratic society.   

Orders issued by the Public Prosecutor or a court to the State Security Forces can never 

be interpreted as the pathological expression of a policy of repression. Court decisions are subject 

to appeal and any excesses that are committed in the enforcement of the ruling may be – and are 

being - investigated. 
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Consequently, when the analysis of possible infringements of fundamental rights is based 

on a contextualising supposition that would explain everything, an error is being made. The 

analysis is clouded and the legitimate actions of the State become acts of repression intended to 

subjugate a people”. 

The appellant expressly invoked Art. 18 ECHR at the ground on the vacation of 

proceedings. This interlocutory matter held the violation of the fundamental right of legality in 

criminal proceedings (Arts. 25 SC and 7 ECHR), in conjunction with the fundamental rights of 

assembly (Arts. 21 SC and 11 ECHR), freedom of expression (Arts. 20 SC and 10 ECHR) and 

ideological freedom (Arts. 16 SC and 9 ECHR), and it is linked to the prohibition of abuse in the 

restriction of rights contained therein. However, there is no reference to the clause of Art. 18 

ECHR, which is not expressly examined either by the Supreme Court in its reply rejecting the 

ground because it does not appreciate the damage invoked for the reasons that have been stated 

in the previous grounds of our decision. 

 

11.3. Article 18 ECHR: doctrine and practice of the European Court of Human Rights. 

 

A. Doctrine. 

 

Under the title “Limitation on use of restrictions on rights”, Art. 18 ECHR provides that 

“[t]he restrictions permitted under this Convention to the said rights and freedoms shall not be 

applied for any purpose other than those for which they have been prescribed”. 

The doctrine on the meaning, scope and criteria for the application of the precept has been 

the subject of an important update in the ECtHR case [GC] of 28 November 2017, Merabishvili 

v. Georgia, where the European Court of Human Rights, after analysing its previous case law, 

deepens the interpretation of Art. 18 ECHR in order to enrich it and amend it in a line followed 

by several recent decisions. It abandons the presumption of good faith of the national authorities 

on which its analysis was based and the practice of focusing its exam on the existence of 

incontrovertible proof of bad faith (§§ 282-284, 310 et seq.). 

Since the argument is new in this court, it is necessary to dwell on the exposition of the 

current doctrine on the clause of Art. 18 ECHR, which presents the following characteristics. 

a) The court links the origin of Art. 18 ECHR with the administrative-law notion of 

misuse of power (Merabishvili v. Georgia, 2017, § 306). Article 18 ECHR has no independent 

existence; it can only be applied in conjunction with an Article which sets out or qualifies the 



 180 

    

 

 

right and as long as it is not an absolute right - such as the prohibition of torture -. As such, it 

must be subject to restrictions (Merabishvili v. Georgia, 2017, §§ 287, 290). As is well known, 

various provisions of the Convention do not only enunciate rights, but also express the conditions 

under which they may be limited. The provision of Art. 18 ECHR complements these clauses 

that express aims which may legitimise interference with the right in question (Merabishvili v. 

Georgia, 2017, §§ 283, 293). 

European case law has examined complaints on misuse of power in relation to Arts. 5, 6, 

8, 9, 10 and 11 ECHR, or to Art. 1 of Protocol No. 1, although it has found a violation of Art. 18 

ECHR in a very predominant manner in conjunction with the right to freedom of Art. 5 ECHR 

(ECtHR cases of 19 May 2004, Gusinskiy v. Russia; 13 November 2007, Cebotari v. Moldova; 3 

July 2012, Lutsenko v. Ukraine; 30 April 2013, Tymoshenko v. Ukraine; 22 May 2014, 

Mammadov v. Azerbaijan; 17 March 2016, Rasul Jafarov v. Azerbaijan; 28 November 2017, 

Merabishvili v. Georgia [GC]; 19 April 2018, Mammadli v. Azerbaijan; 7 June 2018, Rashad 

Hasanov and others v. Azerbaijan; 20 September 2018, Aliyev v. Azerbaijan; 15 November 2018, 

Navalnyy v. Russia [GC], § 176; 9 April 2019, Navalnyy v. Russia (No. 2); 7 November 2019, 

Natig Jafarov v. Azerbaijan; 10 December 2019, Kavala v. Turkey; 13 February 2020, Ibrahimov 

and Mammadov v. Azerbaijan, 2020, § 158; 27 February 2020, Khadija Ismayilova v. Azerbaijan 

(No. 2); 16 July 2020, Yunusova and Yunusov v. Azerbaijan (No. 2); 22 December 2020, 

Selahattin Demirtaş v. Turkey (No. 2) [GC]; 18 February 2021, Azizov and Novruzlu v. 

Azerbaijan) and much more sporadically in relation to the right to respect for private and family 

life of Art. 8 ECHR (Aliyev v. Azerbaijan, 2018) and the freedom of assembly and association of 

Art. 11 ECHR (Navalnyy v. Russia [GC], 2018). 

 The relational nature of the provision does not prevent it from being infringed even if 

there is no violation of the material precept; Art. 18 ECHR does not serve merely to clarify the 

scope of the restriction clauses included in Arts. 8 to 11 ECHR, or Art. 5(1) ECHR, but it also 

expressly prohibits the restriction of rights for purposes not prescribed by the Convention itself, 

and to this extent it is autonomous (Merabishvili v. Georgia, § 288; Aliyev v. Azerbaijan, 2018, 

§ 198; and Navalnyy v. Russia [GC], 2018, § 164). 

b) The additional or separate examination of a restriction under Art. 18 ECHR, even 

if it does not meet all the requirements set out in the relevant substantive provision and the 

measure is therefore illegitimate, is only warranted if the claim that a restriction has been applied 

for a purpose not prescribed by the Convention appears to be a fundamental aspect of the case 
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(Merabishvili v. Georgia [GC], 2017, § 291; Navalnyy v. Russia [GC], 2018, § 164; Kavala v. 

Turkey, 2019, § 198; Ibrahimov and Mammadov v. Azerbaijan, 2020, § 150). This is not the case 

if the parties’ submissions under this Article are essentially the same as their arguments as regards 

the alleged interference with the substantive right in question (ECtHR case of 19 November 2019, 

Razvozzhayev v. Russia and Ukraine and Udaltsov v. Russia, § 305). 

c) An ulterior purpose is a purpose that is not established in the relevant provision of 

the Convention and which is different from that proclaimed by the authorities (or that may 

reasonably be inferred from the context) (Merabishvili v. Georgia [GC], 2017, § 292; ECtHR 

case of 31 May 2011, Khodorkovskiy v. Russia, § 255; Lutsenko v. Ukraine, 2012, § 106; 

Timoshenko v. Ukraine, 2013, § 294; Ilgar Mammadov v. Azerbaijan, 2014, § 137; Rasul Jafarov 

v. Azerbaijan, 2016, § 153). 

European case law has examined the argument on ulterior subsequent purposes of (i) 

intimidation and pressure to obtain information or other advantages (e.g. Gusinskiy v. Russia, 

2004, § 76; Cebotari v. Moldova, 2007, § 53; Merabishvili v. Georgia [GC], 2017, § 353); (ii) 

punishment, silencing and/or impediment to activities (e.g. Lutsenko v. Ukraine, 2012, § 109; 

Tymoshenko v. Ukraine, 2013, § 299; Rasul Jafarov v. Azerbaijan, 2016, § 162; Mammadli v. 

Azerbaijan, 2018, § 104; Rashad Hasanov and others v. Azerbaijan, 2018, § 125; Natig Jafarov 

v. Azerbaijan, 2019, § 70; Kavala v. Turkey, 2019, § 232; or Ibrahimov and Mammadov v. 

Azerbaijan, 2020, § 157); (iii) political or economic motivation underlying the criminal and 

subsequent proceedings (e.g. Khodorkovskiy v. Russia, 2011, § 254; ECtHR case of 20 September 

2011, OAO Neftyanaya Kompaniya Yukos v. Russia, § 665; ECtHR case of 25 July 2013, 

Khodorkovskiy and Lebedev v. Russia, § 889; Merabishvili v. Georgia [GC], 2017, § 332; ECtHR 

case of 10 October 2019, Batiashvili v. Georgia, §§ 101-103; or ECtHR case of 4 July 2019, 

Korban v. Ukraine, § 203), and (iv) suppression of political pluralism (Navalnyy v. Russia [GC], 

2018, § 175, and Navalnyy v. Russia (No. 2), 2019, § 98). 

d) Restrictions on rights may be for a single purpose not covered by the applicable 

convention, but they may also serve both an ulterior purpose and a purpose provided for in the 

Convention, in which case it is appropriate to determine the predominant purpose (Merabishvili 

v. Georgia [GC], 2017, §§ 292, 309). In such a case, the mere presence of a purpose which does 

not fall within the respective restriction clause cannot of itself give rise to a breach of Art. 18 

ECHR, and a finding that the restriction pursues a purpose prescribed by the Convention does 

not necessarily rule out a breach of Art. 18 ECHR either (Merabishvili v. Georgia [GC], 2017, 

§§ 303-304). It is decisive to set the predominant purpose, which is defined as the one that truly 
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actuated the authorities (Merabishvili v. Georgia [GC], 2017, § 303; Navalnyy v. Russia [GC], 

2018, § 165; and Korban v. Ukraine, 2019, § 211-213). If the predominant purpose is the ulterior 

aim, even if the restriction also pursues an end compatible with the provisions of the Convention, 

there will be a violation of Art. 18 ECHR, because the prescribed purpose, while present, is in 

reality simply a cover enabling the authorities to attain an extraneous purpose, which was the 

overriding focus of their efforts. Conversely, if the prescribed purpose was the main one, the one 

that truly actuated the authorities, the restriction does not run counter to Art. 18 ECHR even if it 

also pursues another purpose. (Merabishvili v. Georgia [GC], 2017, §§ 305, 318; Navalnyy v. 

Russia [GC], 2018, § 165; and Korban v. Ukraine, 2019, § 211-213). 

e) The existence of an ulterior purpose and whether it was the predominant purpose 

is inferred from all the circumstances of the case, both direct and probable evidence being 

admitted, to which the standard of common evidence applies before the European court. There is 

no longer the general presumption of good faith of national authorities or a stricter standard. The 

assessment will have regard to the nature and degree of reprehensibility of the alleged ulterior 

purpose, and bear in mind that the Convention was designed to maintain and promote the ideals 

and values of a democratic society governed by the rule of law (Merabishvili v. Georgia [GC], 

2017, §§ 307, 310; Navalnyy v. Russia [GC], 2018, § 165; Korban v. Ukraine, 2019, § 214; and 

of 13 April 2021, Ahmet Hüsrev Altan v. Turkey, §§ 236). It examines the impact of the 

challenged restriction and the degree of seriousness of the claimed ulterior purpose. In particular, 

whether the restriction in question affects not merely the applicant alone, or his fellow opposition 

activists and supporters, but the very essence of democracy as a means of organising society, in 

which individual freedom may only be limited in the general interest (Navalnyy v. Russia [GC], 

2018, §§ 173-174; Natig Jafarov v. Azerbaijan, 2019, § 69; and Kavala v. Turkey, 2019, § 231). 

In continuing situations or regarding constant restrictions, the purposes that can actuate 

the limitation may vary, and thus the assessment of the predominant purpose. Therefore, the 

assessment of which purpose is predominant may need to be reviewed over time (Merabishvili v. 

Georgia [GC], 2017, §§ 308 and 351; Navalnyy v. Russia [GC], 2018, § 171). 

 

B. Applicable Overview.  

 

In application of the above-mentioned doctrine, the European Court of Human Rights has 

found a violation of Art. 18 ECHR almost exclusively in relation to an illegal precautionary 
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deprivation of liberty, as none of the grounds for restriction referred to in Art. 5(1) ECHR 

concurred and, moreover, it considers that they are motivated solely by the ulterior illegitimate 

purpose. A double violation is thus confirmed: a first violation of the right to liberty due to the 

lack of requirements of Art. 5(1) ECHR, notably the absence of a probable cause in the 

commission of an offence, and, due to the finding of an ulterior illegitimate purpose, an additional 

violation of Art. 5 ECHR in conjunction with Art. 18 ECHR. 

In these cases, the court undoes the apparent concurrence of legitimate and illegitimate 

purposes, rejecting the presence of the first one which, in the end, would be merely an apparent 

and not a real purpose. The Court dismisses that the reasons given by the authorities for the arrest 

or pre-trial detention respond to the purposes to which the Convention determines such restrictive 

measures of liberty, either because of the invocation of grounds other than those set forth in Art. 

5 ECHR (Lutsenko v. Ukraine, 2012, §§ 63-65 and 67-72; Tymoshenko v. Ukraine, 2013, §§ 269-

271; Navalnyy v. Russia [GC], 2018, § 71; and Navalnyy v. Russia (No. 2), 2019, § 93), or because 

the apparently suitable grounds for the possible commission of an offence are not present, since 

there was no factual evidence – no evidence – or legal evidence – absence of criminality – of a 

reasonable suspicion about the commission of an offence, as required by article 5(1)(c) ECHR 

(Cebotari v. Moldova, 2007, § 52); Ilgar Mammadov v. Azerbaijan, 2014, § 100; Rasul Jafarov 

v. Azerbaijan, 2016, § 133; Mammadli v. Azerbaijan, 2018, § 96; Rashad Hasanov and others v. 

Azerbaijan, 2018, § 119; Aliyev v. Azerbaijan, 2018, § 164; Natig Jafarov v. Azerbaijan, 2019, § 

68; Kavala v. Turkey, 2019, § 218; Ibrahimov and Mammadov v. Azerbaijan, 2020, § 149; 

Khadija Ismayilova v. Azerbaijan (No. 2), 2020, § 111; Yunusova and Yunusov v. Azerbaijan 

(No. 2), 2020, § 185; and Selahattin Demirtaş v. Turkey (No. 2) [GC], § 340. Under these 

circumstances, interference serves only an improper ulterior purpose or misuse, which is inferred, 

among other evidence, from the absence of the conventional purpose of arrest or pre-trial 

detention. 

Also in the specific cases in which the Strasbourg Court has declared a misuse in the 

limitation of other rights, it did so after having previously assessed the violation of the 

corresponding material provision due to the lack of the purpose of the Convention. In Aliyev v. 

Azerbaijan, 2018, it found a violation of the right to respect for private and family life of Art. 8 

ECHR regarding the search and seizure at the applicant’s home and office, as it had not pursued 

any of the legitimate aims enumerated in Art. 8(2) ECHR (§ 187), but only an ulterior purpose to 

silence and punish the applicant for his activities in the area of human rights as well as to prevent 

him from continuing those activities (§ 215). In Navalnyy v. Russia [GC], 2018, the infringement 
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of the freedom of assembly and association of Art. 11 ECHR was assessed in respect of two 

sanctions which were not only disproportionate but unrelated to the purposes to which Art. 11(2) 

ECHR links the restrictions of law. Given the ulterior purpose of supressing political pluralism, 

inferred from the broad political context, this led to confirm the violation of Art. 18 in conjunction 

with Art. 11 ECHR. 

An example of the usual pattern of restriction of rights exclusively for an ulterior improper 

purpose may be found in the Rashad Hasanov and others v. Azerbaijan case (7 June 2018), which 

was invoked in the complaint as a case of violation that could be applied to the actions of public 

authorities in the criminal case against the appellant. The case is part of a series of convictions 

against Azerbaijan in which the European Court of Human Rights perceived a pattern of misuse 

of power regarding the repeated practice of arbitrary arrests and detentions of government critics, 

civil society activists, opposition politicians and human rights defenders, and considers the 

ulterior purpose to silence or punish the appellants for their activities and to prevent them. In the 

Rashad Hasanov case in particular, the applicants were civil society activists and board members 

of the NGO NIDA, one of the most active youth movements in Azerbaijan. NIDA had organised 

various protests against the government, and had actively participated in and conducted several 

peaceful demonstrations in protest against the death of soldiers in the Azerbaijani army in non-

combat situations. Three days before one of the scheduled demonstrations, some NIDA members 

were arrested and charged with possession of drugs and Molotov cocktails (terrorism). The 

Prosecutor General’s Office and the Ministry of National Security made a joint public statement 

to the press, stating that the arrested members of NIDA had actively participated in a number of 

illegal activities of the organisation and that they were planning to incite violence and civil unrest. 

The public statement also denounced the illegal attempts to undermine the social-political 

stability established in the country by some radical destructive forces. A few days later, the 

appellants were remanded in custody and charged with illegally obtaining Molotov cocktails and 

arranging their storage in the flats of the previously arrested NIDA members. First, the European 

court found a violation of Article 5(1) ECHR, as the prosecution authorities never showed any 

information or evidence to prove that the applicants had any connection with the Molotov 

cocktails and therefore, that provided the former with a “reasonable suspicion” to justify their 

arrest and detention. In the absence of such suspicion and given the crackdown on civil society 

in Azerbaijan already found in other occasions and the arrests of other activists, the court also 

concluded that the actual purpose of the detention of the applicants was to silence and punish 
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them for their for their active social and political engagement and their activities in NIDA and 

that, therefore, there was a violation of Art. 18 ECHR, taken in conjunction with Art. 5 ECHR 

(§§ 122-125). 

Finally, it should be pointed out that, as has been explained, the European Court of Justice 

conceptually admits a violation of Art. 18 ECHR detached from the autonomous violation of the 

right in question. However, the review of relevant case law shows that the Court has established 

the compatibility of pre-trial detention with Art. 5(1) ECHR only exceptionally, but has declared 

the infringement of Art. 18 ECHR in conjunction with Art. 5 ECHR when the main purpose of 

the arrest was not to bring the applicant before the competent legal authority, but to coerce him 

into selling a number of shares (ECtHR case of 19 May 2004, Gusinskiy v. Russia, § 76), into 

providing information about other investigations (Merabishvili v. Georgia, § 353) or to punish 

and silence him as an NGO member for his active involvement in the demonstrations held against 

the government (Azizov and Novruzlu v. Azerbaijan, § 79). But even in these last two cases, 

detention is maintained despite being no longer regular; besides the violation of the guarantee 

clause is linked to the existence of unlawful and unjustifiably prolonged deprivation of liberty 

[Article 5(3) ECHR]. 

In the relevant Merabishvili v. Georgia case, the court found that the applicant’s initial 

placement in pre-trial detention was lawful under Art. 5(1) ECHR because it was agreed in order 

to investigate crimes for which there were reasonable suspicions about the applicant (§§ 206-28, 

229-230). However, as this was a continuing situation under constant review, the Court found 

that pre-trial detention became illegitimate after the passage of time and, therefore, violated Art. 

5(3) ECHR, since the applicant’s detention was no longer justified by the risks to the process for 

which it had been applied (§ 234-235), and finally served the ulterior improper purpose to obtain 

information on other investigations (§ 353) after decaying the initial basis that justified the 

measure (§ 352). In Azizov and Novruzlu v. Azerbaijan, it appears that the Court was unable to 

analyse the violation of Art. 5(1) ECHR as the applicants did not exhaust domestic remedies 

regarding pre-trial detention (§ 70). However, the European Court inferred the predominant 

connection between pre-trial detention and the spurious purpose of misusing power as described 

above with respect to Rashad Hasanov and others v. Azerbaijan, which referred to arbitrary 

arrests and detentions in the absence of reasonable suspicion of committing an offence as a 

legitimate purpose of detention (§§ 76-77) and to the unjustified extension of the measure that 

violated Art. 5(3) ECHR (§ 78). 
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In short, it is not asserted therefore that the sole purpose diverted from the restrictive 

measure attests to the violation of Article 18 ECHR in connection with Article 5 ECHR despite 

the existence of a restriction of liberty in accordance with the requirements of that provision. On 

the contrary, the relevance of the deviation is largely due to the prior existence of an unlawful 

deprivation of liberty or that has become unlawful, which is found, in turn, by the presence of a 

subsequent overarching purpose, thus highlighting a global assessment on the teleological nature 

of the measure.  

 

11.4. Resolution of the complaint. 

 

11.4.1. Framework and constitutional sense of the complaint. 

 

Before we solve on this ground, we should specify two issues about the challenging object 

and content of the complaint by recalling the impact of the European Convention on Human 

Rights on the constitutional review of this Court. 

(i) First, even if the complaint invokes the damage of Arts. 5, 6, 7 and 11 ECHR in 

conjunction with Art. 18 ECHR, “this Court is not competent, when deciding on an appeal for 

amparo, to examine the observance or non-observance, per se, of international texts to which 

Spain is bound, but to verify the respect or infringement of the constitutional precepts that 

recognise fundamental rights and public freedoms subject to amparo protection [Arts. 53(2) SC 

and 49(1) LOTC]. This is without prejudice that, by virtue of Art. 10(2) SC, these constitutional 

precepts must be interpreted in accordance with the provisions laid out in the Universal 

Declaration of Human Rights and the other international treaties and agreements on the same 

matters ratified by Spain” (SSTC 107/2005, of 9 May, LG 3; 244/2007, of 10 December, LG 2; 

126/2009, of 21 May, LG 3; 66/2011, of 5 May, LG 2; and 138/2012, of 20 June, LG 3, among 

many others). 

(ii) Second, as the court has specifically highlighted, Art. 10(2) EC supports the 

incorporation of the method of analysis of limitations to rights employed by the Strasbourg Court 

into constitutional case law. “From our first decisions (see STC 62/1982) to the most recent ones 

(see, specially, SSTC 55/1996 and 161/1997) we have enshrined the principle of proportionality 

as a general principle that can be inferred through various constitutional precepts (in particular, 

through the constitutional proclamation of the Rule of Law in Art. 1(1) SC and through the 
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reference in Art. 10(2) SC to Art. 10(2) and 18 of the European Convention for the Protection of 

Human Rights and Fundamental Freedoms). This principle of proportionality, in the context of 

fundamental rights, constitutes an interpreting rule that acts as a limit against any interferences 

from the State thanks to its content, and adds positive and negative requirements even in the face 

of the Law” (STC 49/1999 of 5 April, LG 7). 

According to these criteria, we should focus on the said two issues that clarify the object 

and content of the complaint. 

a) The first issue concerns the challenging terms of the appeal for amparo. The 

complaint must be understood as referring to the constitutional precepts that reflect the 

fundamental legal content of the treaties invoked, i.e. the rights to freedom, to a trial with full 

guarantees, to the principle of legality in criminal proceedings and to assembly. In short, it must 

be understood as referred to Arts. 17, 24(2), 25(1) and 21 SC, whose violation has been 

challenged by the appellant throughout the criminal case. This is without prejudice to the fact that 

the right to liberty and, therefore, Art. 17 SC, is the most affected right. The complaint expressly 

insists on this point, which can also be inferred from the European doctrine invoked regarding 

Art. 5 ECHR, and applies it from the initial moment when pretrial detention was agreed to the 

conviction and the criminal liability set. 

b) The second issue concerns the constitutional meaning of the provision of Art. 18 

ECHR. The fundamental hermeneutic function conferred in Art. 10(2) SC to the European 

Convention on Human Rights, in conjunction with the relational nature of Art. 18 ECHR and its 

understanding in the doctrine of the European Court of Human Rights as a clause to supplement 

and guarantee the unique clauses enabling the restriction of rights – to limit the limitations of 

rights – makes it possible to easily link the prohibition of the misuse of the limitation of rights, 

with the constitutional requirement of subjecting every interference on fundamental rights to the 

pursue of a legitimate right with which the public power must be coherent. The fact that our 

Constitution does not contain a precept similar to Art. 18 ECHR regarding the limitations of 

fundamental rights - although it does proclaim the subordination of administrative action to the 

ends that justify it (Art. 106 SC) - in no way implies that this interpretative criterion on the 

legitimacy of restrictive measures and its function as a rights-guarantee clause does not operate 

in our constitutional order. 

Indeed, we have reiterated that the existence of a legal provision, a justification for a 

legitimate purpose and an assessment of proportionality are essential requirements for the 

constitutionality of any measure restricting fundamental rights in order to avoid an excessive and 
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unnecessary sacrifice of the rights guaranteed by the Constitution (SSTC 62/1982 of 15 October, 

LG 5; 66/1985 of 23 May, LG 1; 19/1988 of 16 February, LG 8; 85/1992 of 8 June, LG 5; 50/1995 

of 23 February, LG 7; 55/1996 of 28 March, LG 3; 136/1999 of 20 July, LG 22; 60/2010 of 7 

October, LG 7; 96/2012 of 7 May, LG 10). A measure directly or indirectly restricting rights is 

subject to a kind of control that, even if it is not exhausted in those rights [Art. 53(1) SC], includes 

satisfaction of two constitutionality premises, the pursuit of a constitutionally legitimate purpose 

and compliance with the principle of proportionality. According to our doctrine, the verification 

of the latter requires constant verification that the measure is capable of achieving the proposed 

objective (assessment of suitability), that it is necessary insofar as there is not a less restrictive 

and equally effective measure (assessment of necessity), and that it is weighted or balanced 

because it has more benefits or advantages than disadvantages (assessment of proportionality in 

its strict sense) (SSTC 207/1996, of 16 December, LG 4; 49/1999 of 5 April, LG 7; 136/1999 of 

20 July, LG 23; 159/2009 of 29 June, LG 3; 86/2006 of 27 March, LG 3; 206/2007 of 24 

September, LG 6; 60/2010 of 7 October, LG 9; 173/2011 of 7 November, LG 2; and 56/2019 of 

6 May, LG 5). 

The first of the two above-mentioned premises compels us to pursue legitimate ends, and 

then to assess whether the restrictive measure is valid for that purpose, so that the teleological 

justification of the measures goes through those two steps practically without interruption. 

Already in the early STC 62/1982, the Court linked Art. 18 ECHR to guarantees against 

limitations of rights, even if they were for legitimate purposes, restricting its application to the 

end for which they were foreseen [FJ 3(B)]. The instrumental legitimisation of interference is 

stratified in the abstract forecast of the source of restriction and the effective orientation of the 

measure to the enabling purpose, which not only requires functionality with respect to the 

legitimate purpose, but also the harmony, consistency or correspondence between the means used 

and the goal pursued in all circumstances [SSTC 207/1996 of 16 December, LG 4 and 25/2005 

of 14 February, LG 6(c)]. Only in the light of the limits expressly imposed by the Constitution 

when defining each right, or to which it is implied, mediately or indirectly, when justified by the 

need of preserving other constitutionally protected rights, can fundamental rights be granted 

(SSTC 120/1990 of 27 June, LG 8, 37/2011 of 28 March, LG 4). 

This is an approach and a methodological scheme with obvious similarities to the one 

employed by the European Court of Human Rights when reviewing the restrictive measures of 

rights. The ECHR verifies that the measure has legal cover, pursues a legitimate end and is 
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necessary in a democratic society to achieve that objective, all of it with the relational nature of 

Art. 18 ECHR itself as a reminder and with the purpose of verifying the consistency of goals. As 

shown by the doctrine and the decisions of the European Court of Human Rights, European case 

law also links the place of Art. 18 ECHR in the general outline of the Convention with the 

conventional restriction clauses and the assessment that the interference pursues a legitimate 

objective. From the interpretative flexibility and respect for the wide margin of appreciation 

recognised to the States, Art. 18 ECHR would affect the prohibition of restrictions adopted to 

satisfy a predominant – not merely concurrent – purpose different of those of conventions. The 

clause, rather than determining the violation of Art. 18 ECHR in a formal manner, materially 

reinforces or supplements the analysis on the teleological guidance and consistency of right-

limiting measures during the analysis and under the specific substantive provisions of the 

Convention. The guarantee presented as complementary and additional in Art. 18 ECHR, and 

which reinforces the requirement of strict adherence to the legitimate purpose set out in the 

Convention for the restriction of rights, thus corresponds to the requirement of strict consistency 

with the constitutionally legitimate purpose as a condition of the constitutionality of any measure 

restricting fundamental rights. 

Given a context that could indicate a possible ulterior hidden purpose and in view of all 

the circumstances of the case, this kind of “prohibition of misuse of powers” operates in our 

constitutional analysis as a requirement to verify in particular that the legal fundamental 

restriction serves the legitimate purpose that allows it in an abstract manner and not another 

improper purpose. In its reasoning, the European Court of Human Rights connects in this sense 

the violation of Art. 18 ECHR with the previous violation of the right – in itself – in terms that 

would also lead this court to declare the damage of the right, since the fact of considering that the 

restriction (usually, the deprivation of freedom) is mainly due to a subsequent improper purpose 

implies the absence of a legitimate purpose or, at least, the decay of that purpose. In both cases, 

in short, the presence of a legitimate purpose in itself and not as a mere cover makes it impossible 

to consider that damage has been caused to the right in question. The assessment on the need and 

proportionality of the measure must continue where appropriate. 

According to what has been reasoned, this ground for amparo compels us to review the 

legitimacy of the restrictions of rights that have been questioned from the perspective of the 

purposes that have determined them, in order to verify under a contextualised view, whether they 

correspond to the constitutionally legitimate purposes that the legal order pursues by applying 

them or whether there is an improper purpose to which they predominantly obey. 
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11.4.2. Analysis of the complaint. 

 

11.4.2.1. Non-existence of the alleged violations of rights and therefore, non-

existence of a criminal case with political purposes 

 

The appellant argues that the criminal case, including the pre-trial detention and the 

sentence, aimed at punishing him and the institution called Omnium Cultural for his political, 

social and cultural activism in order to bring to an end the protests in support of Catalonia’s 

independence and its right to self-determination; therefore, the remand kept on him violated Art. 

5 ECHR and Art. 18 ECHR, and the sentence infringed Arts. 6, 7 and 11 ECHR in conjunction 

with Art. 18 ECHR. This complaint, once reflected in this constitutional process of amparo, 

represents a claim according to which his rights to liberty, to a trial with full guarantees, to 

disciplinary legality and to assembly have been violated, since the interference that pre-trial 

detention and the criminal conviction entail with these rights does not seek to secure the criminal 

process and protect legal assets that respectively condition its legitimacy, but a subsequent 

purpose of political repression. 

In this sense, it should be noted that the last ground of the complaint raises once again the 

essence of the argument used by the appellant’s defence at the beginning of his pleadings in the 

trial, regarding the existence of multiple violations of fundamental rights arising from the 

criminal case, now extended also to the sentence, as he relates the alleged damage with the 

political purpose of punishing independence in order to protect the Spanish territorial unity. This 

approach is also made in the introductory ground of the complaint. Titled “Exceptional situation 

regarding fundamental rights in the present case”, it announces that “we will try to argue how 

each and every one of these violations are expressions of an exceptional situation to the general 

rule, and that they are signs of an absolutely exceptional response from the institutional system 

of the State to a conflict of political nature, a State that has ignored all the criminal guarantees 

invoked by the constitutional spirit that it claims to protect so much”. This is, therefore, a 

reiteration of the already examined violations, which are placed at this point under the perspective 

of the misuse of powers, that is, under the umbrella of an alleged real purpose hidden under the 

formal appearance of the constitutionally appropriate limitation of fundamental rights. 

After the constitutional translation and contextualisation made above, our examination 

should start by recalling that the rights violations alleged by the appellant have been dismissed in 
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a reasoned manner throughout the foregoing grounds. The circular and repetitive approach of the 

complaint itself, which begins and ends with a global questioning of the criminal case for its 

alleged political purpose and which reiterates the connection between the damage and the 

purported political end in each ground, has forced this Court to rule out the existence of 

manipulation in judicial decisions when examining each of the individualised complaints of 

damage due to a stance on what the appellant calls the Catalan political conflict. We have not 

only found that the case file questioned has not infringed the guarantees of due process or the 

right to the presumption of innocence, but also that it has not impaired the right of assembly in 

conjunction with the right to disciplinary legality and the principle of criminal proportionality. 

We have also specifically ruled out that (i) the jurisdiction of the Supreme Court obeys to the 

purpose of stealing the jurisdiction from the courts located in Catalonia, which the appellant 

implicitly considers more favourable to his thesis [LG 4(4)]; (ii) the members of the Criminal 

Chamber lack impartiality because of their ideological convictions, which are contrary to the 

independence that he defends [LG 7(4)(4)(2)]; (iii) the procedure and sentence punish their 

legitimate exercise of the right to freedom of expression and assembly in defence of a political 

ideology [LG 9(4)(3)] and, finally, (iv) that a criminal offence that punishes protest and citizen 

mobilisation has been applied because the court does not understand the legal asset that deserves 

the protection awarded by the seriousness of the penalty [LG 10(2)(3)]. 

Similarly, this court had the opportunity to rule on the constitutionality of the appellant’s 

pre-trial detention – which has not been the subject of these amparo proceedings – in SSTC 

30/2019 of 26 March and 62/2019 of 7 May. In those judgments, after verifying the existence of 

a probable cause in the commission of a crime and an aim to ensure the smooth functioning of 

the criminal proceedings, necessary to constitutionally admit pre-trial detention, we also verified 

the concurrence of the constitutional purposes enshrined in the law as the sole objective of the 

precautionary measure (LG 5 and LG 5 and 6, respectively).  

In short, we have already rejected the fact that the criminal proceedings and the conviction 

are based on a spurious purpose of persecution or punishment for the political position of the 

appellant, or that said purpose is even connected with such ideological stance and activism. 

Nothing can be added to what has already been said about the absence of the alleged triple 

exceptionality regarding procedure, civil rights and substantive criminal law. 
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11.4.2.2. Absence of parallelism with the Rashad Hasanov case 

 

In line with the rejection of the alleged political motivation and the subsequent 

teleological distortion, it should be clarified that none of the elements underlined by the appellant 

in this ground -stated in a forced attempt to create a parallelism with the Rashad Hasanov case- 

may neither be assessed as probable cause of that subsequent purpose, let alone accept the alleged 

analogy. 

The following should be said on the above probable cause even if we risk falling into 

repetition, which is unavoidable on the other hand given the express approach and structure of 

the appeal. 

(i) The absence of reasonable suspicion on the commission of an offence when the 

decision to keep the appellant in pre-trial detention was taken or the absence of inculpatory 

evidence regarding the facts and his involvement in them, which determine his criminal 

conviction as the principal of an offence of sedition, cannot be assessed at the main proceedings. 

In STC 30/2019, we found that pre-trial detention had been agreed under a “factual and 

legal basis in which the action of the appellant [...] was appropriately singled out, duly explained 

and sufficiently reasoned” (LG 5). In the same vein, we note in STC 62/2019 that “the judicial 

body set out in detail the factual sequence in which the appellant for amparo intervened; also, it 

specified the sources from which it took the information to base the appellant’s historical account; 

finally, it legally argued the grounds on which it understood that there was reasonable evidence 

of the appellant’s involvement in the crime of rebellion” [LG 5(a)], and it also reasonably argued 

the legal-criminal category to which that conduct circumstantially belongs [LG 5.b)]. 

On the eighth point of law of the present decision, we have rejected the violation of the 

right to the presumption of innocence, since the factual account is based on the extensive 

evidentiary activity carried out and is the result of a reasonable assessment of its outcome as 

sufficient evidence of the objective and subjective elements of the crime. In the tenth point of 

law, we have also rejected the infringement of the principle of legality in criminal proceedings 

after ruling out that the criminal conviction is based on a semantic or axiologically unpredictable 

interpretation of the crime of sedition and that analogy has been applied when subsuming the 

facts. Again, we must refer to our previous arguments. 

(ii) With regard to the role of the Public Prosecutor’s Office “in the pursuit of civil 

independence”, a contrived statement of the facts can be seen in the complaint. It echoes aspects 
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outside the Prosecution’s actions, such as the journalistic qualifiers of the Attorney General, Mr. 

Maza, or the name of the computer file that was sent to the media when the criminal complaint 

was lodged and the proceedings started. The complaint, based on a press report, offers a mutilated 

vision of the statements made by the Head of the Public Prosecution Service in the speech 

delivered in September 2016 at the opening of the judicial year. This vision manipulates their 

content and distorts their meaning, thus turning the commitment to the defence of legality and 

the obligation to prosecute crimes into a purpose of political persecution. 

In the search for non-existent similarities with the Hasanov case, the allegations that are 

biasedly highlighted –the reference made by the Head of the Public Prosecution Service to the 

role of the latter in the defence of the rule of law, in line with Constitutional Court decisions (STC 

259/2015 of 2 December) regarding the actions of the public authorities in Catalonia and the 

repeated non-compliance with the rule of law, more than a year before the prosecuted events took 

place– and the assertions then taken into account by the European Court of Human Rights – the 

joint statement by the Public Prosecution Service and the executive power (Ministry of National 

Security) immediately after the arrest of the plaintiffs, thereby asserting their criminal actions and 

their intention to incite violence and civil unrest–, are claimed to be equivalent. 

Finally, it cannot be forgotten that the appellant has been convicted as the principal of an 

offence of sedition, which does not correspond to the most serious legal-criminal category held 

by the Public Prosecutor’s Office. The latter qualified his conduct as a crime of rebellion, a fact 

that disproves the idea of the lack of independence of the Supreme Court and the implicit link 

with the stated purpose of political persecution (Merabishvili v. Georgia [GC], 2017, §§ 324; 

Batiashvili v. Georgia, 2019, § 102). 

(iii) With regard to his status as leader of the civil society, the Supreme Court itself 

recognises Mr. Cuixart as such -and this Court does not refute it either. In the proven facts, the 

Supreme Court also outlines the intense activity carried out by the appellant in defence of 

Catalonia’s independence during the years preceding the holding of the illegal referendum, in 

support of and with the support of the autonomous government and without interference by any 

public authority. Both the Supreme Court in the contested judgment and this court in the previous 

grounds have weighted such activism from the perspective of its contribution to the democratic 

debate. Obviously, high political status does not grant immunity (Khodorkovskiy v. Russia, 2011, 

§ 258; Khodorkovskiy and Lebedev v. Russia, 2013, § 903) when the elements prosecuted are 

conducts that go beyond any claiming activity and become part of a political strategy imposed 
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through the synergies of unconstitutional regulatory mechanisms and blatantly unlawful conducts 

imposed by force. 

(iv) As an institution, the Supreme Court is not a special or exceptional court, but is 

the ordinary higher court in all branches of justice, except as regards constitutional guarantees 

(Art. 123 EC). Also, its jurisdiction has not been determined by violating the applicable rules or 

by basing it on a forced interpretation of them, as reasoned in the fourth point of law. Nor does 

the impartiality of its members raise any doubts (LG 7). 

(v) The appellant lists various documents, which he describes as “reports from 

international organisations” despite the fact that, strictly speaking, they are not. The date of these 

“reports” is earlier than the contested judgment, about which they do not speak, except in the case 

of Amnesty International’s positions. As the State’s attorney and the prosecutor point out in their 

writings, the so-called “Report of the Rapporteur of the Council of Europe Parliamentary 

Assembly on the situation of human rights defenders” is, in fact, the preliminary memorandum 

of the deputy that signs it, which has not even been voted in the Parliamentary Assembly. 

Regarding the opinion of the Working Group on Arbitrary Detentions -on which the appellant 

insists-, as clarified by the Supreme Court in a ruling of 21 June 2019, this opinion only reflects 

the criterion of a working group which is merely ancillary and only informs of possible and future 

positions or general statements of the United Nations Human Rights Council. They are not, 

therefore, official opinions or statements made by international bodies, without prejudice to the 

respect shown for the views of independent experts. 

In any case, the statements invoked, in the appellant’s own words, are “critical” of his 

arrest, prosecution and conviction, as in essence, they show their concern with the interference 

of the appellant’s pre-trial detention with the exercise of his rights to freedom of expression and 

assembly. As is obvious, such criticism differs substantially from the general context of the 

offensive against civil society and the degradation of human rights, essentially in relation to the 

arrests of activists, highlighted by the reports and opinions of various international human rights 

bodies that were assessed in the Rashad Hasanov case (§ 79-81, 125). 

This is a radically different situation from that drawn by the constitutional system of 

Spanish rights and freedoms and the functioning of the public authorities in general, as many 

reports and studies of various international bodies attest and, in this case, given the occurred facts, 

with regard to the actions of the public authorities vis-à-vis the appellant or his fellow activists. 

As the prosecutor highlights in his allegations, neither our constitutional system nor our legal 
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system forbid or limit in any way the support to independence theses in the different State 

territories, the establishment of new political parties that accept an ethos that endorses 

independence and stand in the elections, or their individual or collective public expression. This 

is proven by the very existence of a Catalan independence movement supported by broad sectors 

of the Catalan society and linked to the political parties that hold the autonomous government; a 

movement that exercises its freedom of expression and assembly in defence of its ideological 

tenets without hindrance, showing that such ideology is not subject to persecution or 

discriminatory treatment of any kind, either by the Supreme Court or by any other judicial or 

public authority of the State. Rejecting the political independence strategy strictly because it goes 

against the Constitution, upholding the legitimacy of defending compliance with constitutional 

decisions and, with them, the rights of all citizens, as the European Court of Human Rights itself 

has done (ECHR decision of 7 May 2019, Mari Carme Forcadelly Lluis and Others v. Spain, §§ 

33, 37-38), cannot be in any case construed as proof or evidence of a political use of the criminal 

proceedings. 

In view of the above reasons, the appellant’s complaint –i.e. that, from the moment of his 

arrest, the ultimate purpose of the criminal proceedings was that of political repression– has 

already been ruled out in resolving the successive complaints of violations of his fundamental 

rights, without now referring to any strictly new pleading that has not been examined. The ground 

must be dismissed and therefore the appeal. 

 

OPERATIVE PART 

 

In view of the foregoing, the Constitutional Court, BY THE AUTHORITY 

CONFERRED BY THE CONSTITUTION OF THE SPANISH NATION, 

 

has decided to 

 

dismiss the appeal for amparo filed by Mr. Jordi Cuixart i Navarro.  

 

The present judgment shall be published at the Official State Gazette. 

 

Signed and sealed in Madrid, 2 June 2021. 

 


